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In the Court of Appeals of the District of Columbia. 


No. 2706. 

Annie F. Craig, Administratrix, etc., Appellant, 

vs. 

Emily E. Parish, Executrix, etc. 


a Supreme Court of the District of Columbia. 

At Law. No. 51986. 

Annie F. Craig, Administratrix of the Estate of Samuel Ramsey, 

Plaintiff, 

vs. 

Emily Parish, Administratrix of the Estate of J. W. Parish, 

Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed October 4, 1909. 

The Supreme Court of the District of Columbia. 

At Law. No. 51986. 

Annie F. Craig, Administratrix of the Estate of Samuel Ramsey, 

vs. 

Emily Parish, Administratrix of the Estate of J. W. Parish. 

The plaintiff sues the defendant for that the defendant’s decedent, 
J. W. Parish, at Washington in said District upon a certain date, 
to-wit: October 9, 1900, promised to pay to the plaintiff’s decedent, 
the said Samuel Ramsey, his heirs and assigns, for and in considera¬ 
tion of pecuniary and other aid rendered to the said J. W. Parish, 
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an amount equal to five per cent of the gross amount that should 
ultimately be allowed by the United States on a certain cla:im o 
the'said Parish pending'.n Congress at the Ian. o^hismaking sard 
nromi«e «aid claim being based upon a contract for furnishing ice 
to the Army in the year, 1863. The said Parish died before an 

amount was allowed by the United States on ® ald ‘ 

United States ultimately allowed the sum of One hundred and 
Eighty-one thousand, Three hundred and Fifty-eight Dollars and 
Ninetv-five cents on said claim, which ultimate allowance was made 
at a certain time, to-wit: in the month of May,1909, and plaint,ft 
has demanded of the defendant the payment of an amount equal 
to five per cent of said gross amount allowed, namely, the 
2 sum of Nine Thousand Sixty-seven Dollars and Ninety-four 
cents, but the defendant though often requested has not paid 
the said sum or anv part thereof, and the plaintiff claims the sum 
of Nine Thousand Sixty-seven Dollars and Ninety-four cents wit 
interest thereon from June 15, 1909, besides costs. , 

Plaintiff sues also for money payable by the defendant to the 
plaintiff, for goods sold and delivered bv the plaintiff to the defen 
ant for work done and materials provided by the plaintiff for the 
defendant at her request, and for money t:he plaintiff 

to the defendant, and for money paid by the plaintiff for• the de 
fendant at her request, and for money received by the defendant 
for the use of the plaintiff, and for money found to be due from 
the defendant to the plaintiff on account stated between them, a 
the plaintiff claims the sum of Nine thousand Sixty-seven Dol a 
and ^Ninety-four cents with interest according to the particulars of 

demand hereto annexed. FRANK W. HACKETT, 

Attorney for Pl’fi- 

Particulars of Demand. 

Washington, D. C., June 15, 1909. 

Estate of J. W. Parish to Estate of Samuel Ramsey, Dr. 

To sum equal to 5% of $181,358.95, being the gross amount 

ultimately allowed by the United States on the Parish^ ^ ^ 

Interest from June lo, 1909. 

3 Defendant’s Pleas. 

Filed December 11, 1909. 

* * * * * * * 

To the first count of plaintiff’s declaration the defendant says: 

»'l) That the defendant is not indebted as alleged. 

(2) And for a further plea the defendant says: 

That the alleged cause of action did not accrue within three years 
next before action was commenced. 
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(3) And for a further plea the defendant says, that the alleged 
contract was upon a consideration which was usurious. , . 

To the common counts of plaintiff’s declaration the defendant 

Ba 5 (l) That the defendant is not indebted as alleged. 

(2) And for a further plea, the defendant says: That the alleged 
cause^ of action did not accrue within three years next before the 

M 73 )Tn C d 0 “uJher plea, the defendant says, that the alleged 
contract was upon a consideration which was usurious. 

HOLMES CONRAD, 

LEIGH ROBINSON, 

Attorneys for Defendant. 

4 Supreme Court of the District of Columbia. 

Wednesday, May 10, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. 

* * * * * * 

Come again the parties aforesaid, in manner aforesaid, and the 
same jury that was respited yesterday who, after the case is give 
them in charge on their oath say they find the issue herein joined 

in favor of the defendant. 

Friday, June 2, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. # , * * * * 

This'cause coming on to be heard upon the plaintiff’s motion for 
a new trial filed herein, the same having heretofore been argued 
and submitted, it is considered that said motion be, and it is hereby 
granted, and the verdict of the jury is hereby set aside, and a new 

trial of this cause ordered. 

5 Supreme Court of the District of Columbia. 

Wednesday, June 14, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 

presiding. ***** 

£ ♦ * 

Come again the parties aforesaid, in manner aforesaid, and the 
was respited yesterday who, after the case is given 

ttom liTcharge on thei? oath say they find the issue herein joined 
tnern in fc nlaintiff and that the money payable to her by the 
bv r£toh of the premises is Nine thousand and sixty- 
Sn and 94/100 dollars ($9,067.94) with interest thereon from 

the 15th day of June, 1909. 
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Friday, July 14, 1911. 

£e sion resume 1 pursuant to adjournment, Mr. Justice Anderson 
presiding. 

******* 

This cause coming on to be heard upon the defendant’s motion 
for a new trial filed herein, the same having heretofore been argued 
and submitted, it is considered that said motion be, and it is hereby 
granted, and the verdict of the jury is hereby set aside, and a new 

trial of this cause ordered. 

6 Supreme Court of the District of Columbia. 

Thursday, December 14", 1911. 

Session retimed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice presiding. 

******* 

Come again the parties hereto aforesaid, in manner aforesaid, 
and the same jurv that was respited yesterday, who being g ive u 
the case in charge, upon their oath say they find herein m favor 
of the plaintiff for the sum of Nine Thousand and Sixty-seven 
Dollars and Ninety-four cents ($9,067.94) with interest from June 

15th, 1909. 

Friday, January 5th, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. Gould, 
Justice presiding. 

******* 

Upon consideration of the motion of defendant for judgment not¬ 
withstanding verdict, of the motion for a new trail and of the 
motion in arrest of judgment, it is ordered that said motions be 
and the same are hereby severally overruled and judgment on 
verdict is ordered, the defendant by his attorney Mr. Holmes Con¬ 
rad. dulv excepting to said ruling as to the motion in arrest of 
judgment and the motion for judgment notwithstanding verdi . 
Wherefore, it appearing to the court from the admission of - 

executrix by her attorneys of record, in open court that 
7 there are assets to discharge all just claims against the estate 
of said deceased, including recovery of plaintiff herein as 
found by the jury, and nothing being shown to the contra^, it is 
considered and adjudged that the plaint^ recover of the defend- 
ant Emily Parish, Executrix under the Will of J. W. Parish,, ae- 
ceased, the sum of Nine Thousand and Sixtv-seven and 94/1^ 
Dollars ($9,067.94) with interest from June 15th, 1909, and costs 
of suit to be taxed by the clerk and have execution thereof. 

From the foregoing, the defendant by his attorneys in open 
court! notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond to operate as a supersedeas is hereby fixed in t e 
sum of Twelve Thousand Dollars. 
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Supreme Court of the District of Columbia. 

Friday, January 19th, 1912. 

Session resumed pursuant to adjournment, Hon. Ashley M. 
Gould, Justice presiding. 

♦ * * * * * * 

Upon consideration of the motion of defendant filed herein Janu¬ 
ary 17th to set aside and vacate the judgment entered herein 
January 5th, 1912, and it appearing that said entry of January 5th, 
1912, improperly recites therein an admission of assets in the hands 
of said Emily E. Parish, Executrix, it is ordered that the orders 
and judgment of January 5th, 1912, herein be and the same are 
hereby set aside, vacated and for nothing held, and shall be en¬ 
tered as follows: 

8 Upon consideration of the motions for a new trial, and 
arrest of judgment, and for judgment, notwithstanding ver¬ 
dict filed herein on behalf of defendant by her attorneys Messrs. 
Holmes Conrad and Leigh Robinson; it is ordered, that said mo¬ 
tions be, and the same are hereby overruled, the defendant duly 
excepting to said ruling as to the motion in arrest of judgment and 
the motion for judgment notwithstanding verdict, and that judg¬ 
ment on verdict be entered; wherefore, it is considered and adjudged 
that the plaintiff herein recover of the defendant Emily Parish, 
Executrix under the Will of J. W. Parish, deceased, the sum of Nine 
Thousand and sixty-seven and 94/100 Dollars ($9,067.94) with 
interest from June 15th, 1909, as found by the jury, with costs 
of suit to be taxed by the clerk and have execution thereof. 

From the foregoing the defendant by her attorney Mr. Leigh 
Robinson, in open court, notes an appeal to the Court of Appeals; 
whereupon the penalty of a bond to operate as a supersedeas is 
hereby fixed in the sum of Twelve Thousand Dollars. 

Motion for Additional Bill of Particulars. 

Filed January 16, 1914. 

******* 

Now comes the defendant Emily E. Parish, Executrix, by Holmes 
Conrad and Leigh Robinson, her attorneys of record, and moves the 
Court to require and direct the plaintiff within such time, 

9 as the Court shall designate and fix, to file in this cause a 
further and additional bill of particulars, setting forth and 

stating: 

1st. What is the exact nature, character and extent of the “aid” 
of any kind, other than pecuniary, rendered by the plaintiff’s in¬ 
testate to the defendant’s testator, at the bequest of the latter; and 
when, where, by whom and in what way is the same pretended or 
claimed to have been rendered. 

2nd. What evidence in writing has the plaintiff of advances, 
heretofore in the plaintiff’s bill of particulars, alleged to have been 
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made by the plaintiff’s intestate to the defendant’s testator, and for 

which the plaintiff in her declaration claims parent 

3rd. Were the advances enumerated in the P^mtiff s toll to p^ 
ticulars, filed herein on November 13th 1909 and 
been made on the dates therein stated due a P > plaintiff’s 

9th 1900; the date of the alleged contract. also recited p 

said bill of particulars, filed November^, 1 ^AD > 

LEIGH ROBINSON, 

Attorneys for Defendant. 

Take notice, that on Friday January c J®% e ^ 0 £ 
thereafter as counsel can be heard, f recor d i n this cause 

<>»« ■»» d 

dispose of the same. HOLMES CONRAD & 

LEIGH ROBINSON, 

For Defendant , 

F. A. H. 

Amended Bill of Particulars. 

Filed February 21,1914. 

to 

compliance with the order oi particulars in this cause, and 

demand and additional bill of partitnilars hitherto filed. 

plaintiff s declaration attached to her declaration, as follows:- 

f)f , tnhp 1r, Qth i 


To whom it may concern: 

-■-ssMssy jssse 

amount ultimately auo on a contract for furnishing 

^^^^^“Cdred and Sixty-three 

(1863). j. w. PARISH. 

Witness: 

J. H. McGOWAN. 

ARTHUR N. MARR. 

o Further plaintiff states that on the following dates 
u plLS’s intestate advanced to J W. Parish the sums of 
money mentioned respectively as follows:— 


J 




j 
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February 14, 1874, $100.00. 

January 20, 1875, $90.00. 

August 9, 1884, $15.00. 

September 29, 1900, $180.00. 

October 26, 1900, $900.00. 

as well as on other occasions and in other sums of which plaintil 
has not at present any itemized record. (See following, paragraph 

N °3. 5 The sum claimed by the plaintiff is as follows: 

1909. 

June 15.—To a sum equivalent to 5% of $181,358.95, being the 
gross amount allowed upon the J. W. Parish claim against wie 
United States, due according to the agreement of October 9 1900, 

hereinbefore set forth.$9,0b7.y4 

Interest, from June 15, 1909. 

4. As to aid other than pecuniary rendered by plaintiff’s intestate 
to defendant’s testator, plaintiff states as follows: 

In or about the early part of the year 1900 Ramsay computed the 
amount properly due upon the Parish ice contract, and estimated 
the amount properly due, said Ramsay being competent to make 
said computation, which said Parish lacked aptitude to make. 

5 As to what evidence in writing plaintiff has of advances made 
by the plaintiff’s intestate Ramsay to Parish, plaintiff states as fol- 

lows * 

An admission in writing signed by Parish that advances, or 
monies advanced by way of loan were made by Ramsay, bearing 
date October 9th 1900. 

12 Memoranda in writing of the advance of the several sums 

stated in paragraph 2 hereof. 

Further evidence in the form of certain letters or memoranda 
showing that advances were made to Parish by Ramsay, for the aid 
and subsistence of said Parish, from time to time, is reserved by 
plaintiff subject to plaintiff’s right to offer same at trial if so ad¬ 
vised noticing defendant’s attorneys in the usual way by notice to 
admit documents, plaintiff being advised that such need not be set 
forth in her bill of particulars, the same being a specific statement 
of her demand and not a statement of matters of evidence. 

Garfield v. Paris, 96 U. S., 561. 

6 Plaintiff says that she is not aware of any evidence that any of 
the advances of money made by Ramsay to Parish were ever paid 

by the latter. _ , • , .. XT 0 . 

Plaintiff further says in answer to defendants question JNo. 6 in 

the “Motion for additional bill of particulars” that the last two spe 

ci«c tom. to ~~ Fg&^HAOlffirr, 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 
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Messrs. Holmes Conrad & Leigh Robinson, Attorneys for Defendant: 

Please take notice that on 27th day of February 1914, the 
motion in the foregoing will be presented to the court to- 
13 aether with the Amended Bill of Particulars herein set forth. 
g FRANK W. HACKETT, 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 

Service accepted. 

LEIGH ROBINSON, 

For Defendant. 


Motion for Further and Additional Bill of Particulars. 


Filed March 3, 1914. 


******* 

Now comes the defendant by her attorneys of record and moves 
the Court to order the plaintiff to file, within such time as the Court 
may fix, a further and additional bill of particulars to the special 
count of the plaintiff s declaration as amended. 

1st. Clearly and distinctly setting forth and stating some good, 
sufficient and legal consideration for said alleged contract or agree¬ 
ment declared upon in said special count of the plaintiff’s declara¬ 
tion as amended. . „ _ _ A ^ , . 

2nd. Clearly and distinctly setting forth and stating whatever con¬ 
stitutes the whole and entire consideration for said alleged contract 
or agreement declared upon in said special count of the plaintiff s 

declaration as amended. , _ . , , 

3rd. Clearly and distinctly setting forth & stating whether the 
following sums of monsy alleged, stated or claimed to have 
14 been advanced by plaintiff’s intestate to said J. W. Parish, on 
the following dates, namely: 


“February 14, 1874 
January 20, 1875.. 
August 9, 1884.... 
September 29, 1900 
October 26, 1900... 


$100.00 
90.00 
15.00 
180.00 
900.00” 


respectively entered into or formed any part or parts of, the alleged 
pecuniary aid, which plaintiff alleges constituted part of the consid¬ 
eration for said alleged contract or agreement declared upon in said 
special count, of the plaintiff’s declaration as amended. 

4th. Setting forth and stating as clearly and distinctly as possi¬ 
ble, what are the respective occasions or dates, and what are the re¬ 
spective sums, embraced and included in, and referred to and covered 
bv, the following general, vague, indefinite and indistinct language, 
phrase or expression, viz:—“as well as on other occasions and in 
other sums”, which plaintiff employs in paragraph 2 of plaintiff’s 
amended bill of particulars; and whether or not the alleged advances 
(which by the above quoted language, phrase or expression are in- 
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tended to be referred to) entered into or formed any part or parts 
of the alleged pecuniary aid, which plaintiff alleges constituted part 
of the consideration for said alleged contract or agreement declared 
upon in said special count of the plaintiff’s declaration as amended. 

5th. Clearly and distinctly setting forth and stating whether or 
not the alleged admission in writing said to have been signed by 
Parish bearing date of October 9th, 1900, is the same as, and noth¬ 
ing other than, said alleged contract or agreement declared upon in 
saicl special count of the plaintiff’s declaration as amended, a copy 
of which is set forth in paragraph 1 of plaintiff’s amended 

15 bill of particulars. 

6th. Furnishing and filing the originals of, each and all 
of the alleged memoranda in writing of advances of the several 
sums stated in paragraph 2 of plaintiff’s amended bill of particulars. 

7th. Rirnishing and filing the originals of, or true and exact 
copies of, all such letters or memoranda, as are claimed or men¬ 
tioned by plaintiff as showing, and are referred to by plaintiff in 
her amended bill of particulars as showing, “that advances were 

made to Parish by Ramsey”. . 

8th. Clearly and distinctly setting forth and stating the nature, 
character and extent of said alleged computation and estimate, which 
(as to aid other than pecuniary) the plaintiff alleges or states were 
rendered by plaintiff’s intestate to defendant’s testator; and furnish¬ 
ing and filing either the original of, or a true and exact copy of, said 
computation and said estimate, or, if it be impossible to furnish and 
file the same, then in that event, to clearly and distinctly set forth 

and state the substance thereof. . 

And hereby further moves the court to order the plaintiff to file, 
within such time as the court may fix, a bill of particulars to the 
Common Counts of the plaintiff’s declaration as amended. 

Clearly, distinctly and specifically setting forth and stating the 
nature and character of any goods sold and deli\ered (if anj there 
be); of any work done and materials provided; (if any there be), of 
any’money loaned, or money paid, or money received (if any there 
be), of any account stated (if any there be), as well as when, and 
where, and by whom, and to whom, and at whose request, 

16 and for whose use or benefit each and every item thereof is 
claimed (if claimed at all) under said common counts of the 

plaintiff’s declaration as amended. 

And the defendant hereby moves the Court to grant her, after 
such further, and additional bill of particulars is furnished and filed 
in this cause, such extension of time wfithin which to prepare and 
make defense, as the Court may deem reasonable and proper. 

’ HOLMES CONRAD, 

LEIGH ROBINSON, 
Attorneys for said Defendant. 

To Frank W. Hackett, Esq., Attorney for Plaintiff: . 

Take notice that on Friday the Sixth day of March A. D. 1914, 
at the opening of the court, or as soon thereafter as counsel can be 
heard, w T e will call the foregoing and annexed motion to the atten- 

’ 2—2706a 
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tion of the court, and will ask the court to hear and dispose of the 

same> HOLMES CONRAD, 

LEIGH ROBINSON, 

Attorneys for said Defendant, Emily E. Parish, 
Executrix of the Will of J. W. Parish, Deceased. 

Service acknowledged Mar. 3 1914. 

FRANK W. HACKETT, 

By CHAUNCEY HACKETT. 

Supreme Court of the District of Columbia. 

Friday, March 6, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

* * * * * * . * 

The defendant’s motion to require the plaintiff to [ u ™' sha . fu T' 
ther and additional bill of particulars, coming on to be heard, it is 
considered that said motion he, and it is hereby granted and the 
plaintiff is directed to furnish the defendant with said further and 
additional bill of particulars, within ten (10) days from this* date. 

Further, upon consideration of the plaintiff s motion filed he e 
March 5 1914 to tax the costs of certain motions against ^ Attor¬ 
neys for defendant, it is considered that said motion be, and her J 

13 Further^the plaintiff withdraws from consideration by the Court 
her motion filed herein February 21, 1914 for leave to proceed in 

forma pauperis. 

Awwfidcd BUI of Porticulors. 

Filed March 10, 1914. 

******* 

Now comes the plaintiff and presents this bill of P^cu'ars in 
compliance with the order of court made herein, and asks that the 
same be taken as the amended bill of particulars in tins cause, and 
be attached to the declaration as such in place of the particu- 
18 lars of demand and additional bill of particulars hitherto 

The plaintiff’s bill of particulars is as follows: 

(1) The sum claimed by the plaintiff is as follows. 

June°i5.—To a sum equivalent to 5% of $181,358.95, being the 
Toss amount allowed upon the J. W. Parish claim against the 
United States, due according to the agreement of Octoter 9 1900 

hereinbefore set forth... * 1 

Interest, from June 15,1909. 
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(2) A true and exact copy of the contract in writing, referred to 
in plaintiff’s declaration & attached to her declaration, as follows:— 

October 9th, 1900. 

To whom it may concern: 

In return for pecuniary and other aid rendered to me, I promise 
to pay Samuel Ramsey, of Washington City, District of Columbia, 
his heirs and assigns, an amount equal to five per cent, of the gross 
amount ultimately allowed by the United States on my claim now 
pending in Congress which is based upon a contract for furnishing 
ice to the army in the year Eighteen hundred and Sixty-three 
(1863). 

J. W. PARISH. 

Witness: 

J. H. McGOWAN. 

ARTHUR N. MARR. 

(3) That the promise in writing set forth in the preceding para¬ 
graph hereof was made by said J. W. Parish in consideration of 
$1,080 in cash advanced to Parish by Ramsay in the year 1900, on 

or about the following dates: 

19 September 29 1900 $180 
October 26 1900 $900 

and as a further consideration plaintiff says that Ramsay performed 
for Parish certain estimates of the amount due to Parish from the 
United States under the Parish ice contract, said estimates being per¬ 
formed late in the year 1899 or early in the year 1900; said Rain- 
say being competent to make such estimates, which said Parish 
lacked aptitude to make. 

And as a further consideration said Ramsay, being a friend of said 
Parish who was impecunious and without means and sometimes un- f 
able to pay for food, did from time to time during the yearn 1897, 
1898, 1899, and 1900 perform kindly services for said Parish and 
advance to him various sums for that purpose of which no itemized 
record in writing is at present in the hands of the plaintiff: 

And that plaintiff further says that no payment by Parish was 
ever made of the $1,080, nor of the other sums, nor for the estimates 
aforesaid 

(4) The plaintiff has evidence in writing of the consideration 
stated, as follows: 

An admission in writing signed by Parish that advances or monies 
advanced by way of loan were made by Ramsay bearing date October 

9th 1900. . v 

Memoranda in writing of the advance of the several sums stated 

in paragraph 3 hereof. 

FRANK W. HACKETT, 
CHAUNCEY HACKETT, 

Attorney $ for Plaintiff. 
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20 Messrs. Holmes Conrad & Leigh Robinson, Attorneys for 

“«» fp 

Amended Bill of Particulars herein seyorth^ 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 

Service accepted Mar. 9, 1914. 

LEIGH ROBINSON, 

For Defendant. 

Defendant’s Motions to Non Pros. Plaintiff’s Case. 

Filed March 17, 1914. 

* 

Now comes the defendant, hv her attorneys of record, and moves 
the court to non pros, or disrniss that part, of, and so much of, plain¬ 
tiff's suit in this cause as consists of, and is embraced in and co 
b\ the pedal count of the plaintiff’s declaration as amended (i e 
to non pros or dismiss said special count) for such reasons, and 
upon such grounds, as appear upon, and are shown by toe record 
in this cause and more particularly (among others) tor the 10110 
!ng reasonsNud upon the following grounds set forth and stated 

below, na j^ t el - v g ecause the plaintiff has not set forth and stated any 

21 good sufficient and legal consideration for, and has not set 
forth and stated what constitutes the whole and entire con¬ 
sideration for, said alleged contract or agreement declared upon in 
said special count of the plaintiff’s declaration as amended, notwit - 
* standing the fact that, on defendant’s motion tlhe plan 
nf the Court passed in this cause on March 6, 1914, was requirea, 
within ten (10) days from that date, to give a further and addi¬ 
tional bill of particulars, not only “clearly and distinctly setting 
forth and stating some good, sufficient and kgal consideration ^ 
said alleged contract or agreement declared upon in ®P®V 
count of the plaintiff’s declaration as amended, but also clearl> 
and distinctly setting forth and stating whatever constitutes the 
whole and entire consideration for said alleged contract or agree¬ 
ment declared upon in said special count of the Pj‘ UI ' tld ® dec ara ( 
tion as amended;” and, although the time prescribed and limited 
n and T said order of March 6, 1914, for compliance therewith, 
has expired and elapsed, yet the plaintiff in respect to the matters 
aforesaid has not complied with said order, or obeyed the same .■ 

2nd Because the plaintiff has not set forth and stated wheth 
or not the alleged admission in writing said to have been signed by 
Parish bearing the date October 9, 1900, is the same as, and nothing 
other than, said alleged contract or agreement declared upon in said 
special count of the plaintiff’s declaration as amended, a copy oi 
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which is set forth in paragraph I of plaintiff’s so-called amended 
bill of particulars filed February 21, 1914, notwithstanding the fact 
that, on defendant’s motion, the plaintiff, by order of the 
22 court passed in this cause on March 6, 1914, was required, 
within ten (10) days from that date, to give a further and 
additional bill of particulars, clearly and distinctly setting forth 
and stating whether or not the alleged admission in writing said to 
have been signed by Parish, bearing the date of October 9, 1900, 
is the same as, and nothing other than, the alleged contract or 
agreement declared upon in said special count of the plaintiff s 
declaration as amended, a copy of which is set forth in paragraph 1 
of plaintiff’s so-called amended bill of particulars filed on February 
21, 1914; and, although the time prescribed and limited in and by 
said order of March 6, 1914, for compliance therewith, has expired 
and elapsed, yet the plaintiff in respect to the matter aforesaid has 
not complied with said order, or obeyed the same. 

3rd. Because the plaintiff has not set forth and stated whether or 
not the following sums of money alleged, stated or claimed, in and 
by, plaintiff’s so-called amended bill of particulars filed February 
21, 1914, to have been advanced by plaintiff’s intestate to said J. W. 
Parish on the following dates, namely: 


“February 14, 1874. $100.00 

January 20, 1875. 90.00 

August 9, 1884. 15.00,” 


respectively entered into or formed any part or parts of the alleged 
pecuniary aid, which plaintiff alleges constituted part of the consid¬ 
eration for said alleged contract or agreement declared upon in said 
special count of the plaintiff’s declaration as amended: 

And because the plaintiff has not set forth and stated with 
23 any sufficient exactness or certainty the respective occasions 
or dates, and has not set forth and stated at all what are the 
respective sums, embraced and included in, and referred to and 
covered by, the language, phrase or expression, viz: “as well as on 
other occasions and in other sums,” which plaintiff employs in para¬ 
graph 2 of plaintiff’s so-called amended bill of particulars filed Feb¬ 
ruary 21, 1914: 

And because the plaintiff has not set forth and stated whether or 
not the alleged advances (which by the above quoted language, 
phrase or expression, are intended to be referred to) respectively 
entered into or formed any part or parts of, the alleged pecuniary 
aid, which plaintiff alleges constituted part of the consideration for 
said alleged contract or agreement declared upon in said special 
count of the plaintiff’s declaration as amended; notwithstanding 
the fact that, on defendant’s motion, the plaintiff, by order of the 
Court, passed in this cause on March 6, 1914, was required, within 
ten (10) days from that date, to give a further and additional bill 
of particulars, not only clearly and distinctly setting forth and 
stating whether or not the following sums of money alleged, stated 
or claimed to have been advanced by plaintiff’s intestate to said 
J. W. Parish on the following dates, namely: 
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“February 14, 1874. 

January 20 1875. 90.00 

August 9, 1884. 15.00 

respectively entered into or formed any part or parts of the alleged 
pecuniary aid. which plaintiff alleges constituted part of the 
24 consideration for said alleged contract or agreement declared 
upon in said special count of the plaintiff s declaration as 
amended, but also setting forth and stating as clearly and distinct^ 
as possible, what are the respective occasions or dates, M»d what are 
the respective sums, embraced in and included in, and re 
and covered bv, the following general vague, indefinite and inch.-- 
tinct language, phrase or expression, viz: as well as on other occa¬ 
sions and in other sums,” which plaintiff employs in paragraph - 
of plaintiff’s so-called amended bill of particulars filed February 21 
1914 and also setting forth and stating whether or not the alleged 
advances (which by the above quoted language, phrase or expres- 
sion are intended to be referred to) entered into or formed any part 
or parts of the alleged pecuniary aid, which plaintiff alleges consti- 
tuted part of the consideration for said alleged contract or agreement 
declared upon in said special count of the plaintiff s declaration as 
amended; and, although the time prescribed and limited in and b> 
said order of March 6, 1914, for compliance therewith, has expired 
and elapsed, yet the plaintiff in respect to the matters aforesaid has 

not complied with said order, or obeyed the same. 

4th. Because the plaintiff has not furnished and filed the orig¬ 
inal of. or true and exact copies of, each and all of the alleged 
memoranda in writing of advances of the several sums stated in 
paragraph 2 of plaintiff’s so-called amended bill of particulars filed 

^ArnTtecmise^he plaintiff has not furnished and filed the orig¬ 
inals of or true and exact copies of all such letters or memoranda, 
as are claimed or mentioned by plaintiff as . ® n , 

25 are referred to by plaintiff in her so-called amended bill of 
particulars filed February 21, 1914, as showing that ad¬ 
vances were made to Parish by Ramsay notwithstanding the fact 
that, on defendant’s motion, the plaintiff, by order of the Court, 
passed in this cause on March 6, 1914, was required, within ten 
(10) days from that date, to give a further and additional bill of 
particulars, not only furnishing and filing the originals of, or true 
and exact copies of, each and all of the alleged memoranda in writ¬ 
ing of advances of the several sums stated in paragraph 2 of plain¬ 
tiff’s so-called amended bill of particular filed February 21 1914 
but also, furnishing and filing the originals of, or true and exact 
copies of all such letters or memoranda, as are claimed pr men¬ 
tioned by plaintiff as showing, and are referred to by Pontiff in 
her so-called amended bill of particulars filed February 21, >> 1914, 
as showing “that advances were made to Parish by Ramsay, and, 
^though the time prescribed and limited in and by said order of 
March 6, 1914 for compliance therewith has expired and elapsed, 
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yet the plaintiff in reference to the matters aforesaid has not com¬ 
plied with said order, or obeyed the same. 

5th. Because the plaintiff has not set forth or stated the nature, 
character, and extent of the alleged estimate, which, (as to aid other 
than pecuniary), the plaintiff, in her amended bill of particulars 
filed February 21, 1914, alleges or states was rendered by plaintiff’s 
intestate to defendant’s testator: And because the plaintiff has not 
furnished and filed either the original of, or a true and exact copy 
of, said alleged estimate, nor has the plaintiff set forth or stated even 
the substance thereof: notwithstanding the fact that, on de- 
26 fendant’s motion, the plaintiff, by order of the Court passed 
in this cause on March 6, 1914, was required within ten (10) 
days from that date, to give a further and additional bill of par¬ 
ticulars, not only clearly and distinctly setting forth and stating 
the nature, character and extent of said alleged estimate, which (as 
to aid other than pecuniary) the plaintiff (in her so-called amended 
bill of particulars filed February 21, 1914) alleges or states was 
rendered by plaintiff’s intestate to defendant’s testator; but also 
furnishing and filing either the original of, or a true and exact 
copy of, said estimate, or, if it be impossible to furnish and file the 
same then in that event, to clearly and distinctly set forth and state 
the substance thereof; and, although the time prescribed and limited 
in and by said order of March 6, 1914 for compliance therewith has 
expired and elapsed, yet the plaintiff in reference to the matters 
aforesaid has not complied with said order, or obeyed the same. 

6th. Because the plaintiff’s so-called amended bill of particulars 
filed in this cause on March 10th, 1914 neither sets forth nor states 
a good, sufficient and legal consideration for, nor sets forth nor 
states what constitutes the whole and entire consideration for said 
alleged contract or agreement declared upon in said special count 
of the plaintiff’s declaration as amended, nor does it at all, or in 
any respect, either comply with, or obey, said order of March 6, 
1914 but on the contrary it is wholly insufficient and frivolous, 
and upon its face indicates and shows that it is nothing but a wilful 
disregard of said order of March 6, 1914, and that it constitutes a 
manifest, intentional, deliberate and inexcusable attempt on 
27 plaintiff’s part, not merely to escape from compliance, and 
to avoid compliance with the requirements of that order, but 
also to completely shirk, evade, disregard and disobey said order 
7th Because plaintiff’s so-called amended bill of particulars tiled 
in this cause on March 10, 1914 (taken, considered and construed 
alone with, and as a part of, said special count of plaintiff’s declara¬ 
tion as amended) sets up, sets forth and presents, as plaintiff s 
alleeed or pretended cause of action, one that is so new, and different 
and distinct from that which plaintiff’s previous bills of particulars, 
or previous- so-called amended bills of particulars, filed prior to, and 
before March 6, 1914, (taken, considered and construed along with, 
and as a part of, said special count of plaintiff’s declaration as 
amended) had set up, set forth and presented, as plaintiff s pre¬ 
viously alleged or pretended cause of action that the same con¬ 
stitutes and is, a departure in plaintiff’s pleadings as to, and so far, 
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said special count of plaintiff’s declaration as amended, is or may 
be concerned and consequently is fatal thereto, and completely pre- 
vents and debars the plaintiff from further maintaining in this 

cause anv action thereon. , 

And now comes the defendant, by her attorneys of record, and 
further moves the Court to non pros, or dismiss that part of, and 
much of, plaintiff’s suit in this cause as consists of, and is embraced 
in. and covered by, the Common counts of the plaintiff s declaration 
as amended (i. e. to non pros, or dismiss said Common Counts) 
for such reasons, and upon such grounds, as appear upon, and are 
shown by, the record in this cause and more particularly 
(among others) for the following reasons, and upon the 
28 following grounds set forth and stated below, namely: 

Because the plaintiff has not filed, furnished or given any 
bill of particulars whatsoever to said Common Counts of the plain¬ 
tiff’s declaration as amended; notwithstanding the fact that, on 
defendant’s motion, the plaintiff, by order of the Court passed in 
this cause on March 6 , 1914, was required, within ten (10) days 
from that date, to give a bill of particulars to the Common Counts 
of the plaintiff’s declaration as amended; and, although the time 
prescribed and limited in and by said order of March 6 , 1914, for 
compliance therewith, has expired and elapsed, yet the plaintm in 
respect to the matters aforesaid has not complied with said order, 
or obeved the same, but wilfully and deliberately has wholly and 
entirely shirked, evaded, disregarded and disobeyed the order. 

HOLMES CONRAD, 

LEIGH ROBINSON, 

Attorneys for said Defendant, Emily E. Parish, 

Executrix of the Will of J. W. Parish, Deceased. 

To Frank W. Hackett, Esq., and to Chauncey Hackett, Esq., At¬ 
torneys for Plaintiff: x 

Take notice that on Friday the 20th day of March A. D. 1914, at 
the opening of the Court, or as soon thereafter as counsel can be 
heard, we will call the aforegoing and annexed motions to the atr 
tention of the Court, and will ask the Court to hear and dispose of 

the same ' HOLMES CONRAD, 

LEIGH ROBINSON, 

Attorneys for said Defendant, Emily E. Parish, 

Executrix of the Will of J. W. Parish, Deceased . 

09 (Endorsed.) 


Service accepted Mar. 17 1914. 


F. W. HACKETT. 
CHAUNCEY HACKETT. 


i_ 
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Motion to Strike Out. 

Filed March 17, 1914. 

* * * * * * * 

Plaintiff moves to strike out the matter of which her attorneys 

%0 

accepted service this 17 day of March, for the reasons noted below. 

F. W. HACKETT, 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 

1 . §aid matter is contrary to the rules of practice; is prolix and 
unnecessarily verbose; and contains scandalous and defamatory 
matter. 

2. Said matter is not paged nor arranged in numbered paragraphs 
so that it can be properly cited or argued; 

3 . and is intended only to delay the cause; 

4 . and is frivolous, at one point claiming a departure, whereas 
the writer thereof must know that a departure obviously can never 
take place until the replication. 

5. Much of said matter is calculated to mislead the Court, by 

stating e. g. that the bill of particulars does not apply to the 
30 common counts as amended; and in many other similar 
instances. 

6 . Said matter is ambiguous, and confused, and is an attempt to 
demur and testify and set up supposed facts, all at once, contrary 
to law. 

F. W. HACKETT, 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 

Messrs. Holmes Conrad & Leigh Robinson: 

Kindly take notice that the above will be for hearing 20 day of 
March 1914. 

F. W. HACKETT, 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 

(Endorsed.) 

Service accepted Mar. 17 1914. 

HOLMES CONRAD, 
Attorney for Defendant. 

Opinion of Court. 

Filed April 10, 1914. 

* * * * * * * 

The declaration in this case contains two counts, the first based 
upon an order signed by the defendant's testator, as follows: 

3—2706a 
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“October 9,1900. 

To Whom it May Concern: 

In return for pecuniary and other aid rendered to me, I promise 
» p”, » » »' Washington <3t,» •G>££ 

hia* his heirs and assigns, an amount equal to o% ot J . § 

amount ultimately allowed by the United States on my ckmnow 
pending in Congress, which is based upon a contract for furmshi g 

ice to the army in the year 1863. j w PARISH. 

J. H. McGOWAN. 

ARTHUR N. MARR.” 

The second count was based on the common money counts. 

The case was tried in this court before a jury, and a verdict ren¬ 
dered for the plaintiff, for $9,067.94. \ n r Chief 

On aDpeal to the Court of Appeals, (40 Appeals D. C., 14o )> 

Justice Shepard stated in the opinion, that it was error to charge 
the iurv that the law presumed the consideration named in the 
iSSS k-Vid „d ™ci,«d, .nd held .h.. th, <*% 
sideration in an instrument ot this kind is not to be presumed 
or implied but that it must be proved, and before it can be proved, 
that it must be pleaded; that the consideration named in the writ¬ 
ten document can only be made certain by pleading and proof. 

It is recited in this opinion, that the plaintiff’s intestate was in 
the service of the United States at the time certain items of 
32 money were advanced, as stated in the bill of particulars, 
and it is held that during this period, and for two years 
after his retirement from such office, he was prohibited, by express 
statute, from rendering aid to anyone in the prosecution of a claim 

ag If‘an^o^the^aid'constituting the consideration for this P r ° m . 1 ^ 
con^ted in furnishing information derived from the records of his 
office and making computations therefrom of the damages sus- 
tSned by the claimant, while the plaintiff’s intestate was in the 
“"ice, or within two years afterwards, no lawful promise could be 

' t hout°decid i n > r other points raised in the case, the Court of 
Anneat aLumed tha? them would be a new trial, and hence re¬ 
manded the case to this court, with directions to set aside the ver- 

diC In a o n rde S r r that a the W def 1 en 1 da n t might know what the consideration 
reallv was so as to be able to say whether it was legal or not, a 
mot on was made for an additional bill of particulars; and after 

srUf.BAS..” is; 

STheSupon . "lotion 

S'pip.iw». 

TSikaecss. 
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the year 1900, on or about the following dates: September 29, 
1900, $180; October 26, 1900, $900. That said Ramsey prepared 
for said Parish, certain estimates of the amount due to Parish from 
the United States under the Parish ice contract, late in the 

33 year 1899, or early in the year 1900, said Ramsey being 
competent to make said estimates, which said Parish lacked 

aptitude to make. 

This amended bill also states that said Ramsey, being a friend 
of said Parish, who was impecunious and without means, and 
sometimes unable to pay for food, did, from time to time during 
the years 1897, 1898, 1899, and 1900, perform kindly services for 
said Parish, and advanced to him various sums, of which no item¬ 
ized record in writing is in the hands of the plaintiff; and the bill 
also states that memoranda in writing of the advance of the several 
sums, the $180 and $900 referred to, is in the hands of the plain¬ 
tiff, but no copy or abstract of the same is furnished. 

The defendant has now filed a motion to non pros, or dismiss the 
plaintiff’s suit, for the following reasons, substantially: 

First. Because she has not set forth and stated any good, suffi¬ 
cient, and legal consideration for, and has not set forth and stated 
what constitutes the whole and entire consideration for, said alleged 
contract, or promise declared upon in the first count of the declara¬ 
tion, as she was required to do by the order of the court. 

Second. Because she has not set forth and stated whether or not 
the said admission in writing, dated October 9, 1900, is the same 
as, and nothing more than, the alleged contract or agreement de¬ 
clared upon in the special count, although required so to do. 

Third. Because she has not set forth and stated whether or not 
certain payments alleged to have been made February 14, 1874, 
January 20, 1875, and August 9, 1884, and which were in- 

34 eluded in the prior bill of particulars, entered into or formed 
any part or parts of the alleged pecuniary aid which plain¬ 
tiff alleges constituted part of the consideration for said alleged con¬ 
tract or agreement. 

Fourth. Because plaintiff has not furnished and filed the original 
of, or true and exact copies of, each and all memoranda in writing 
of the advance of the several sums stated in said amended bill of 
particulars. 

Fifth. Because the plaintiff has not set forth and stated, the 
nature, character, and extent, of the alleged estimate, which, as to 
aid other than pecuniary, the plaintiff, in her hill of particulars 
of February 21, 1914, alleges or states was rendered by the plain¬ 
tiff’s intestate to defendant’s testator. 

Sixth. Because the plaintiff’s so-called amended bill of particu¬ 
lars, filed March 10, 1914, neither sets forth nor states a good, suffi¬ 
cient, and legal consideration for, nor sets forth nor states what 
constitutes the whole and entire consideration for, said alleged con¬ 
tract, as plaintiff was required to do by the order of the court. 

Seventh. Because the plaintiff’s so-called amended bill of par¬ 
ticulars of March 10, 1914, sets up and presents, as plaintiff’s alleged 
cause of action, one that is new and different and distinct from 
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that which plaintiff’s previous bills of particulars taken in conn^ 
tion with the declaration, had set up and presented, and that the 
same' amounts to a departure in plaintiff’s pleadings, and to debar 

her from further maintaining this action. second 

The motion also asks the court to non pros, or dismiss the secon 

count of the declaration, consisting of the common coui , 

35 upon the facts shown in the record; and further because 
the plaintiff has not filed or furnished any bill ofP^ute 
whatsoever applicable to said common counts, notwithstanding the 

order of the court requiring her so to do. . „ nfl 

Counsel have argued this motion to non pros “ fa ^ 

the court is required to examine the record of ^'f^^tated 
and to determine whether or not the cause of action is now o rtated 

as to require pleading by the defendant, an ■ 
plaintiff to a trial before a jury on any que^on of fact. 

1 This action is what is known as indebitatus assumpsit, and sue 
an action is founded upon what the law terms an^implied.promise 
on the part of the defendant, to pay what, in good conscience, 
fa bound to pay to the plaintiff. Where, the case shows thatrt « 
the dutv of the defendant to pay, the law imputes to him > P « 
to fulfill that obligation. Such a promise, say the court, is always 
charged in the declaration, and must be so charged m order 
maintain the action; but the law never implies »P'o«top y 
unless some duty creates such an obligation .and mo -p 
never implies a promise to do an act contrary to duty, or contrary 

t0 laW ‘ Curtis’ Adm’x v. Fiedler, 67 U S (2 Black), 478. 

U. S. v. Russell, 80 U. S. (1** Wall.), <k0. . „„ Q 
Bailey v. Railroad Co., 89 U. S. (22 Wall.), 639. 

From the language of the opinion of the Court of Appeals, it 
seems necessary that the declaration, or bill of particular, in this 
case «hould show the whole consideration for the alleged P rom , 

’ of October 9, 1900, and should affirmatively show that the 
36 said consideration was a legal one, in order for the plaintiff 
to maintain her action. That writing seems to be the 

foundation of plaintiff’s suit under both counts of th ®, 

This promise says, “in return for pecuniary and other aid re 
dered ” so that the consideration was based on something that 
alreadv taken place; and the plaintiff ought to show, by some defi¬ 
nite pleading what that aid was, in order that it may be seen that 
it was aid that could be lawfully rendered by Mr. Ramsey during 

the time that he was in the government A* 

of the consideration for the said promise was illegal, then the prom 

ise could not be enforced in this action. <s„r>reme 

^“Ever^part of the consideration goes equally to the whole prom¬ 
ise, and therefore, if any part of it is contrary to public policy, the 

W l When°the Vromise in this case was made, on October 9 , 1900 , 
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Mr. Ramsey had been out of the office of the Surgeon-General for 
some six years; but if the consideration for the promise, or any 
part, of it, was something that he did during the time that he was 
in office as clerk, or within two years after he was out, the promise 
would be without legal consideration such as is necessary to sup¬ 
port the action. 

It is therefore the duty of the plaintiff to state a case which shows 
affirmatively that the alleged promise was based upon a con- 
37 sideration that was wholly legal, and unless her bill of par¬ 
ticulars furnishes such information, it is not sufficient plead¬ 
ing, in consideration of the record now made in this case. 

A bill of particulars should give as such information as a special 
declaration, so that the defendant may know the real ground of the 
action. If it is insufficient, a non suit may be ordered. 

Babcock, AdmT, v. Thompson, 3 Pick., 446. 


If facts are not stated wdiich are sufficient in law to show the 
duty or liability which is alleged as the consideration of the defend¬ 
ant’s promise, there is an omission to state a consideration for that 
promise; and, consequently, the plaintiff fails to show what is 
requisite in all declarations, a prima facie title to maintain his 

action. 

Bailey v. Bussing, 29 Conn., 6. 

If a bill of particulars takes the place of a declaration, and fails 
to allege a good cause of action, a judgment obtained thereon by 

default will be reversed on appeal. 

Kan. Pac. Railway Co. v. Taylor, 17 Kan., 566. 

The amended bill of particulars herein contains but two definite 
statements which can be called “pecuniary aid,” in the language of 
the alleged given promise. These are the two items, one for $180, 
Sept. 29, 1900, and the other for $900, Oct. 26, 1900. As to the 
latter, it is a question as to whether that can be considered as 
forming any part of the consideration for the said promise, for it 
is alleged to have taken place sometime after the promise was 

made. . , 

As to the $180 item, the bill of exceptions in the record, 

38 indicates that the plaintiff testified in the trial in this case, 
that she thought there was some note or memorandum to 
show that payment, and that the papers were left with her attor¬ 
ney, and would show the same. 

The order for the bill of particulars, required the plaintiff to fur¬ 
nish a memorandum or copy of any such paper, if any such ex¬ 
isted; but in this regard the order has not been complied with. 

The presumption must be that it has not been furnished for one 
of two reasons; either that there is no such evidence, or that the 
plaintiff is of the opinion that, if furnished, the paper or memo¬ 
randum would fail to support her contention. Whatever may be 
the reason for the failure to comply with the court’s order, it must 
be held that the bill of particulars does not comply with the re¬ 
quirements of the order; that it is vague and defective, and fails 



22 




ANNIE F. CRAIG, ADMINISTRATRIX, ETC., VS. 

to state a legal consideration for said promise as an entirety; and 
that under the authorities, the failure so to comply with the order 
of the court, and to state a priina facie case, ts sufhcient iea^o 
to dismiss the plaintiff’s suit, unless the court should m xts d^ 
cretion. see fit to allow a further amendment, in case anything 
could be stated that would constitute a legal cause of action. 

It seems to the court, under the law as defmed by the Court of 
Appeals for this case, and alter the several etfor s tha haie been 
made bv the plaintiff, to state a cause of action that might be up 
ported by proof, which would be sufficient to warrant a recovery 
that the court should not longer continue the case with leave to fi e 
further bills of particulars. The discretion of the court lias 
39 been extended to such length, that it now seems that the 
litigation ought to end. by entering a dismissal of the plain 
tiff’s suit: and, therefore, on consideration of the wbffie c^e, the 
motion of the defendant to non pros., or dismiss the plaintiff 

suit, will be granted. job BARNARD, Justice. 

Supreme Court of the District of Columbia. 

Friday, April 10, 1914. 

Session resumed pursuant to adjournment, Mr. -Justice Barnard 
presiding. * * * * 

The defendant’s motions filed herein on March 17, 1914, to non 

nro< or dismiss the special count and common counts of the plain 
tiff’s declaration as amended coming on to be heard, it is consi - 
1 , ca m motions be, and the same are, hereby granted. 

Therefore considered that the plaintiff herein take no hing 

bv her suit and that the defendant herein go thereof 
JLa } )e for nothing held, and recover against the plaintiff the cost 
Of her defense, to be ’taxed by the Clerk, and have execution 

thereof. 
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Motion to Vacate Judgment. 
Filed April 14, 1914. 


Thp Dlaintiff moves this honorable Court to set aside the judg- 
* f non nrns herein as being without the jurisdiction of the 
men °nrl therefore void* and as being unconstitutional and in dero- 

court, and therefore vom^an of the estate of Samuel 

gauon , f A beneficiaries of said estate under the Constitu- 
?T ? o a f y the United State and especially the fifth and *venth 
Amendments thereof and as being improvidently and erroneously 
.imename contrary to law and for error manifest on tl.e 

recoiA^ and as being a denial of justice to the great injury of this 
plaintiff; and she says that she is wholly without means to proceed 
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in this case except in forma pauperis and that this judgment tends 
to dispose finally of this cause without recourse. 

FRANK W. IIACKETT, 
CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 

The Attorneys for the Defendant, Messrs. Holmes Conrad & Leigh 
Robinson, Home Life Building, Washington, D. C.: 

The above will be for hearing Friday, April 17th, at ten o’clock 

A- M ’ FRANK W. HACKETT, 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 
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Sendee accepted this 14 day 


of April, 1914. 

HOLMES CONRAD, 

Att’y for Def t. 


Motion to Vacate and Set Aside Judgment. 

Filed April 17, 1914. 

* * * * . * * * 

The plaintiff moves this honorable court to set aside the judgment 

entered Herein on the following grounds: 

1. The judgment w’as beyond ttie jurisdiction oi the court. 

o The judgment was unconstitutional and in derogation oi the 
rights of the plaintiff and of the Estate of Ramsay ana ol the bene¬ 
ficiary of said estate under the Constitution of the Inned Slater 
and especially under the fifth and seventh Amendments thereof as 

a In that plaintiff claims the right under the Seventh Amend¬ 
ment of the Federal Constitution to have the right of trial by jury 
preserved to her in this cause, said cause being a suit at common 
law wherein the value in controversy exceeds $20, and issue naving 
been duly joined thereon and said cause being ready lor trial; and 
that the court in entering judgment of non pros and dismissing id 
suit denies the said rights of the plaintiff in that the Court has 
usurped the function of a jury and decided the case without hearing 
evidence, and without any waiver of a jury trial by the parties, and 
not upon the pleadings, but solely upon the argument and 
42 motion of defendant that plaintiff having declared on a con¬ 
tract to pay a percentage of a judgment and alleged that the 
consideration therefor was “pecuniary and other aid and haying 
set forth in her bill of particulars that the consideration consisted 
of 1080 dollars in cash paid in the year 1900 and in various sma l 
loans not itemized during certain other years (naming them) and 
in certain estimates or computations furnished at a certain time 
fstatine it) had not set forth what was the consideration of the con¬ 
tract sued on in a bill of particulars, whereas said plaintiff had duly 
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furnished a bill of particulars duly showing what was the consider^ 
ation of the contract sued on as aforesaid, as appears on the face of 


tlic record. 

b. In that plaintiff claims and has never waived her right under 
the second clause of said seventh amendment not to have the facts 
found by a jury re-examined otherwise than according to the rules 
of common law, and that the action ot the court has followed a de 
cision of the Court of Appeals of the District of Columbia in viola¬ 
tion of said amendment in this case in w^hich a verdict of the jury 
in favor of plaintiff w as disregarded and re-examined otherwise than 
according to the common law in that said Court of Appeals leversed 
a judgment of this court for words alleged to be in the charge of Mr. 
Justice Gould, which were not excepted to and which did not appear 
in the said charge except modified by other words w T hich gave a 
wholly different sense to the said supposed erroneous words; and 
that this court has adopted and followed said ruling violative of 
said constitutional provision, and has taken up and examined the 
facts in a manner violative of the same, to the oppression of the 
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plaintiff. . . 

c. And further that this plaintiff has the right under the 

fifth amendment of the Federal Constitution not to be de¬ 
prived of property without due process of law, and that the action 
of the court in entering judgment on the defendant’s motion to non 
pros., and dismissing plaintiff's suit was a denial of said right in that 
piaintiff by lapse of time has now no other remedy than in this 
action than to recover of the defendant and had a right to have her 
claim heard bv due process of law and had stated in the bills of par¬ 
ticulars ordered by the court what the consideration of the contract 
sued on was, and‘had at all times set forth the facts on which her 
claim was based according to the law s and established usage of courts 
in regard to bills of particulars, and had in no way intentionally 
disobeyed or evaded the orders of the court and was always anxious 
and willing to obey said orders yet the court without jurisdiction 
and contrary to law has entertained a motion to non pros, which 
was improperly before the court, and has denied due process to this 
piaintiff by failing to strike out the said motion, and by finally dis¬ 
missing this cause, after the statute of Limitations has run against 
any other action that might be brought against this defendant on 
this cause of action; and that a judgment of non pros, in such a 
case, where the cause was at issue and ready for a trial by jury was 
not a judgment by due process of law; nor did the court have juris¬ 
diction to enter it. 

3. And further that the plaintiff has the right under the federal 
Constitution to all natural presumptions of innocence and fair and 
honest behavior which the law throws around her intestate, 
44 both by virtue of the fifth and seventh amendments and by 
the ninth amendment of the Federal Constitution, yet the 
court by dismissing the action has denied the benefit of said pre¬ 
sumptions, and the fundamental civic rights guaranteed by said 
provisions, denying to the late Samuel Ramsay the fair presump¬ 
tion of innocence and honest dealing which the law grants to all 
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men until the contrary appear by some evidence, the same being a 
fundamental right of all persons under the jurisdiction of the 
United States, and secured by the Constitution by the following 
clauses besides the ones already cited herein. Preamble. Art. iii, 
sec. 1; Sec. 3. Art. vi, clause 2. Amendments, Art. vi. 

4. The judgment was improperly and erroneously granted. 

5. The judgment is contrary to law and the error is manifest on 
the record. 

6. The judgment is a denial of justice, especially harsh as the 
plaintiff is without means to proceed except in forma pauperis and 
this judgment tends to dispose finally of this cause without hearing 
and without recourse. 

7. The judgment errs, in that the point sought to be raised by 
the motion to non pros, could have been properly raised only by 
demurrer; and the motion to non pros, should have been struck out 
for the improper and indignant language therein, for its prolixity 
and because said motion was contrary to established law, as well as 
because plaintiff had filed a bill of particulars showing the consider¬ 
ation. 

F. W. HACKETT, 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff . 

45 Messrs. Holmes Conrad & Leigh Robinson, Attorneys for the 
Defendant, Home Life Building: 

The above will be for hearing on Friday, April 24th, at 10 A. M. 

F. W. HACKETT, 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff . 

A copy left at Mr. Robinson’s office by messenger on April 16, 
1914, and receipt acknowledged by telephone April 17, 1914. 

Supreme Court of the District of Columbia. 

Friday, April 24, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

* * * * * * * 

Now come here as well the plaintiff by her Attorney Chauncey 
Hackett Esquire, as the defendant by. her Attorney Leigh Robinson 
Esquire; whereupon, on consideration of the motions of plaintiff 
filed herein April 14, 1914 and April 17, 1914, to vacate and sel 
aside the judgment entered in this cause on the 10th day of April, 
1914, and motion of plaintiff filed herein April 21, 1914, for leave * 
to amend bill of particulars, it is considered by the Court that said 
motions be, and hereby are overruled. 

The plaintiff by her Attorney in open Court, notes an 
'46 appeal to the Court of Appeals of the District of Columbia, 
from the action of the Court in overruling said motions, and 
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from the judgment entered herein April 10 1914 and the penalty 
of the bond for costs on said appeal is hereby fixed in the sum oi 
one hundred dollars ($100), or, in lieu thereof a deposit of Fifty 

dollars ($50). 

Memorandum. 

April 30, 1914.—Appeal bond approved and filed. 

Motion to Modify Opinion, See. 

Filed May 5, 1914. 

* * * * * * * 

Now comes the plaintiff by her attorney and asks that the honor¬ 
able court modify the opinion filed herein in so tar as it may tend 
to prejudice her in respect to the production of certain memoranda 
before trial, and says that she has always sought to obey every order 
of court and that in so far as she could she did so do, and that she 
has nothing to conceal in respect to this cause and did not retrain 
from the production of evidence referred to in the opinion because 
such evidence was lacking not because it was detrimental to her 

cause but solelv and only because she was advised that under the 
cause but^soieiy p aris> g6 n g 557> the defendant d.d 

47 not have the right to the production of the said evidence 
before trial; and that she did not apprehend that the order 
of court required her to do more than state what was the consider¬ 
ation relied on; and that she did not understand that the defend¬ 
ant’s motion for particulars was categorically included in the order 
of court: that as soon as she was advised of the scope of the courts 
order as interpreted, she brought into court the originals of said 
papers and offered an amendment to her bill of particulars setting 
forth true copies of the same, and that she fears that the statement 
in the opinion may operate to her prejudice in so far as it may be 
interpreted that plaintiff wilfully refused to produce evidence either 

because it was lacking or detrimental to her. 

Wherefore plaintiff moves that the opinion may to this extent be 

modified that justice may be done. 

And the plaintiff moves that the court take action disposing of 
her motions to proceed in forma pauperis, and to strike out defend¬ 
ant’s motion to non pros, for prolixity, etc. 
ant s motion y v CHAUNCEY HACKETT, 

Attorney for Plaintiff. 

Messrs. Holmes Conrad & Leigh Robinson, Attorneys for Defendant, 
Home Life Building, Washington, D. C.: 

Please take notice that the foregoing will be for hearing 

48 on Friday, May 8th, at 10 o’clock. 

y CHAUNCEY HACKETT, 

Attorney for Plaintiff. 
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(Endorsed.) 

Service acknowledged May 5th, 1*12^ R0BINS0N , 

For Defendant. 

Supreme Court of the District of Columbia.* 

Friday, May 8, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard 
presiding. 

****** 

Upon consideration of the motion of plaintiff filed herein May 5, 

19 Rrst, to modify the opinion of the Court filed herein on the 10th 

^^econdfto’take action disposing of motions (2) of plaintiff 
herein on the 12th day of March, 1914, and on the 21st day of Feb- 

ruary 1914, for leave to proceed in forma P au P e J* ls > ? nd 17 
Third to strike out defendant’s motion fileS herein on the 17t 
day of March, 1914, to non pros, or dismiss the special count and 
7 common counts of plaintiff’s declaration as amended it is 
49 considered that said motion be, and hereby is overruled. 

Assignment of Errors. 

Filed May 18, 1914. 

***** 

l^In^requiring^the plaintiff to furnish additional particulars. 

2. In granting 8 the defendant’s motion for an agonalWU 
particulars, and in entering its order (Feb. 13, 1914) requinn, 

Pl Tin eranting S ^anTwt overruling defendant’s subsequent mo¬ 
tion for additional bill of particufam, and in entering its order 
<March 6 1914) requiring plaintiff to furnish same. 

4. In not holding plaintiff’s bill of particulars furnished Mar. 10, 

19 Tinman ting and not overruling defendant’s motion to non 

Tn dismissing the suit on defendant’s motion, without a trial. 
7 £ ove™l plaintiff’s motion to strike defendant’s motion 
to non pros., for prolixity, non-compliance with the rules, scandal, 

“f. 'iTovenTing plaintiff’s motion to amend her bill of particu- 

lft 9‘. In overruling plaintiff’s motions to vacate the judg- 

50 ^10. In overruling plaintiff’s motion to modify the opinion. 

11. In deciding against the rights claimed by the plain- 
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tiff under the Federal Constitution to a trial by jury; and not to 
have the facts found by a jury reexamined otherwise than according 
to the rules of the common law; and to have the full benefit of the 
presumption of fair and honest behavior as to her intestate, and 
not to be deprived of her property without due process of law. 

12 In making an unconstitutional judgment herein in derogation 
of the rights of the plaintiff and the Estate of Ramsay claimed 
under the Constitution of the United States and especially under 
the fifth and seventh amendments thereto, on the specific grounds 

«“ forth in th. motion to ..Co »J"^" Y A HA C KET . 

Attorney for Plaintiff. 

Sendee of above accepted this — day of May 1914, b^ 


Attorneys for Defendant. 


Stipulation. 


It is hereby this — day of May stipulated and agreed by 
51 counsel that Leigh Robinson, attorney for the defendant was 
present when plaintiff noted her appeal in open court, and 

waives citation under the rule. 


Attorneys for Defendant. 
CHAUNCEY HACKETT, 

Attorney for Plaintiff. 

(Letter Attached to Stipulation.) 

Home Life Building, City. 


May 15th, 1914. 

Chauncev Hackett, Esq., 1219 Connecticut Avenue, City: 

My Dear Mr. Hackett: Your letter of the 13th instant en¬ 
closing your designations of record and assignment of errors in 
Craig v. Parish Law 51986, was duly received. The paper of 
designations & assignments is herewith returned, as this letter is an 
ample acknowledgment of service, it is unnecessary to sign any 
other, sd with regard to the proposed stipulation waiving citation. 
As heretofore stated by me, a party who notes an appeal in open 
Court is thereby dispensed from all necessity of citation. Everything 
citation could accomplish is thereby accomplished. A waiver could 

add nothing. . , . , ^ .-i-i ni 

When I learn that your designations have been filed, 1 will file 

mine, and send you a copy. Then the clerk will then be fully 
instructed. 
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With best wishes for the happiness which is before you, 
I am very sincerely yours, ROB INSON. 


Designation of Record. 


* * * * 


* * * 


The clerk will please include in the transcript of record of above- 

named cause on appeal: 

1 . The declaration, and particulars. 

2. The defendant’s pleas. 

3. The proceedings in the cause as shown by the memoranda 
of the clerk as to all judgments entered, and set aside herein. 

4 The defendant’s motions for further particulars of Feb. b 15114, 

and of March 6 1914, and note of court’s action. 

5. The plaintiff’s amended bill of particulars of Feb. 10 1014 

and of Mar. 10 1914. 

6. Defendant’s motion for judgment of non-pros. 

7. Plaintiff’s motion to strike same. 

8. Judgment of dismissal. . x , . 

9. Plaintiff’s motion to amend and motions (2) to vacate judg¬ 
ment. 

10. Memorandum of action of court on same. , - 

11. Memorandum of noting appeal m open court, and order for 


^ 12. Memorandum of filing and approval of appeal bond. 

53 13. Motion to. modify opinion and memorandum of action 

of court on same. . 

14. Stipulation of counsel as to waiver of citation. 

15. Assignment of errors. 

16. This designation. CHAUNCEY HACKETT, 

Attorney for Plaintiff. 


Service of above accepted this — day of May 1914. 


- > 

Attorneys for Deft. 


54 Notice to Plead. 

(Attached to Declaration.) 

Filed October 4, 1909. 

The defendant is to plead hereto on or before the twentieth day 
exclusive of Sundays and legal holidays occurring after the date of 
service hereof; otherwise judgment^^ ^ HACKETX) 

Atfy for Pl’ff. 





30 


ANNIE F. CRAIG, ADMINISTRATRIX, ETC., VS. 


Plea in Abatement. 
Filed October 21, 1909. 


And the defendant by Holmes Conrad and Leigh Robinson, her 
Attorneys says that she is not, nor ever hath been Administratrix 
of the goods and personal Estate of Joseph W. Parish, deceased, in 
manner and form, as the plaintiff hath ^love m that beh f al¬ 
leged; without this, that the said Emily Pansh, by thei name> of 
Emily E Parish now is, and at the time of the service herein, a 
ever since the 3rd day of April, A D 1905 ! by decree or order of 
the Probate Court, hath been the duly quail^Jbcwuta of the 
Will of Joseph W Parish, deceased, whereof she make., p • 
Said order or P decree concludes as follows: “It further appeanng hat 
the United Trust and Storage Company of the District of Coburn 
filed herein on the 12th day of January A D. 1905 its renuncia 
tion of the executorship and trusteeship under said Will, it is 
55 this 3rd day of April, A. D. 1905, ordered .«djudged and 
decreed that letters testamentary do issue to Emily E. Pari.n 
the surviving executrix named therein, upon her giving bond in 
the penalty 1 of five hundred dollars ($500.00), conditioned for the 

faithful discharge of the ^^ELlT CTAFFORD, Mice 

And the said Emily E. Parish haying given the bouJ s 

rlnlv Qualified as executrix of the will of said Joseph W. Pansh. 
And Sds she is ready to verify: Wherefore she prays judgment 
of the said writ and declaration, and that the same may be quas e . 

HOLMES CONRAD, 

LEIGH ROBINSON, 

A for Defendant. 


Affidavit. 

* 

t • n p„Km,An Attornev for the defendant in this cause maketh 

jAsrt*iKE.*-™* •■»««>»<»»<° 

aud fact. LEIGH ROBINSON. 

Subscribed and sworn to this 21st day of October A. D.1909, 
before me a Notary Public in and for the District of Columbia. 

_- .m n tx Tr-nriTrirn'D 


[SKAI,.] 


ROB’T e. p. kreiter, 

_n 
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„ To Frank W. Hackett, Esq., Attorney for Plaintiff: 

Take notice, that we will call this plea to the attention of the 
Circuit Court, on Friday, October 29*.^ ^ ^ 

LEIGH ROBINSON, 

•n TA _ 1 


on* Drtfv'n rlnn f 


Service of above accepted Oct. 21st HACKETT 

Supreme Court of the District of Columbia. 

Friday, October 29th, 1909. 

Session resumed pursuant to adjournment, Hon. Ham' M. Cla- 
baugh, Chief Justice, presiding. 

****** 

Comes now the plaintiff by her attorney of record and submits 
to the plea of abatement filed herein by defendant through her 
attorneys of record and moves for leave to amend her declaration 
herein “ which is herebv granted. Further defendant is herebv 
granted leave to plead or demur to said declaration as amended, 
within ten days after the filing and notice thereof. 
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Amendment to Declaration. 

Filed October 30, 1909. 

* * * 


Now comes the plaintiff by her attorney Frank W. Hackett and 
bv leave of the Court amends her declaration as follows 
5 T n t he caption strike out the words “Administratrix of the E^ta l 
of J. W. Parish” and substitute therefor the words Executrix under 

the will of J. W. Parish, deceased.” t~ RA NK W. HACKETT, 

C. H., . 

Attorney for Plaintiff. 

F. W. HACKETT. 

Motion for Bill of Particulars. 

Filed November 3, 1909. 

******* 

rriii'-“rs ssr.ndv 

M to“his" » ” »n5S «nd additional bill .1 particular. aot- 
’“iIl'ti'c oSgStl“fol h r!™ and enact copy of, an, alleged or 
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pretended contract or agreement upon which this action is 

58 grounded or based or is sought to be maintained as a part 
of the further and additional bill of particulars hereby 

moved for. . „ , , . A 

2nd. A correct statement of any pecuniary aid alleged or claimed 

to have been rendered, and the exact nature, character and extent 
of any such pecuniary aid, and when and where and by whom as 
well as to whom and in what way the same is alleged or claimed to 

have been rendered. . . 

3rd. A correct statement of any other aid alleged or claimed to 
have been rendered, and the exact nature, character and extent 
of any such other aid, and when and where and by whom as well 
as to whom and in what way the same is alleged or claimed to have 

been rendered. 

4th. A statement of the nature and character of any goods, if 
anv there were, which are alleged or claimed to have been sold, and 
delivered, as well as when and where and by whom and to whom 
the same are claimed to have been sold and delivered. 

5th A statement of the nature and character of any work done 
and materials provided, if any there were, which are alleged or 
claimed to have been done or provided, as well as when and where 
and by whom and to whom the same are claimed to have been done 

or provided. , , 

6 th A statement of nature and character of any transaction or 

transactions for money loaned, or for money paid, or for money 
received, if any there were, which is or are alleged or claimed to 
have been loaned or paid or received as well as when and where 
and bv whom and to whom, and at whose request, and for whose 
use the same is claimed to have been loaned, or paid, or received 

as the case may be. , . . 

7th. A statement of the nature and character of any ac- 

59 count stated, if any there were, which is alleged or claimed 
to have been stated, as well when, and where, and how, and 

by whom and to whom and for what amount or amounts the same 

is claimed to have been stated. . . 

8 th A statement of who originally and in the first instance made 

the' alleged promise or agreement, ‘if any, which forms the basis 

out of which this action grows or upon which it depends. 

Ynd the defendant hereby moves the Court to grant her, after 

such further and additional bill of particulars has been filed in the 

cause, such extension of time within which to prepare the defense, 

as the Court may deem reasonable and proper. 

as tne ^ourt y HOLMES CONRAD, 

LEIGH ROBINSON, 

For Defendant. 


To Frank W. Hackett, Esq., Attorney for Plaintiff: 

Take notice that we will aim to call the above motion to the at¬ 
tention of one of the Justices holding I he Circuit Court on Friday, 

November 5th at 10 A. M. or as soon thereafter as practicable. 
jMOvemoer HOLMES CONRAD, 

LEIGH ROBINSON, 

For Defendant . 
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Service accepted. 
Nov. 3/09. 


(Endorsed.) 


CHAUNCEY HACKETT. 
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Supreme Court of the District of Columbia. 


Friday, November 5th, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. 
Clabaugh, Chief Justice, presiding. 

*******. 

Upon consideration of defendant’s motion filed herein, the plain¬ 
tiff is ordered to file a bill of particulars herein, within twenty day s 
hereof, with leave to defendant to plead herein within twenty day s 
after the filing of said bill of particulars and notice thereof. 

Bill of Particulars. 

Filed November 13, 1909. 


Now comes the plaintiff by her attorney Frank W. Hackett 
and presents this bill of particulars in compliance with the order 

of court made November 5th. , . . 

1 A true and exact copy of the contract in writing referred to 

plaintiff’s affidavit attached to her declaration as follows: 

October 9th, 1900. 

To whom it may concern: 

In return for pecuniary and other aid rendered to me, I promise 
to pay to Samuel Ramsey, of Washington City, District; o[Cffiumbia^ 
his heirs and assigns, an amount equal to five per cent, of the gro„s 
amount 8 ultimately allowed by the United States on my claim now 
pending in Congress which is based upon a contract for 
61 furnishing ice to the army in the year Eighteen hundred and 

Sixty-three (1863). j w parish. 

Witness-: 

J. H. McGOWAN. 

ARTHUR N. MARR. 

The original of said document having been submitted to the 
Probate Court when the claim was filed is now in the office of said 
i w PTarkptt This is the same document true copy of which 

...YtSetod «. •!» *** *• ““ 

“TrSEpiS®* .ha. o« th« following dales plainli«’s 
intestate advanced the sums of money mentioned respectively as 

follows: 

6—2706a 
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February 14, 1874, One Hundred Dollars; 

January 20, 1875, Ninety Dollars; 

August 9, 1884, Fifteen Dollars; 

September 29, 1900, One Hundred and Eighty Dollars; 
October 26, 1900, Nine Hundred Dollars, 

as well as on divers other occasions and in divers other sums. 
3. The sum claimed by the plaintiff is as follows: 


Estate of J. IV. Parish to Estate of Samuel Ramsey, Dr. 


June 15. To a sum equivalent to 5% of $181,358.95, 
being the gross amount allowed upon 
the J. W. Parish claim against the 
United States, due according to the 
agreement of October 9, 1900, herein¬ 
above set forth. $9,067.94 


To interest from June 15, w HA £ KETX 

C. H., 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 
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Amendment to Declaration. 
Filed November 23, 1909. 


Now* comes the plaintiff by her counsel, Frank W. Hackett, and 
with leave of court first had and obtained amends her declaration by 

adding as follows: „ , . . . .. a . , 

For money payable by the defendant to the plaintiff for goods 

sold and delivered by the plaintiff’s intestate to the defendant’s 
testator and for work^done and materials provided by the plaintiff’s 
intestate for the defendant’s testator at his request; and for money 
loaned bv the plaintiff’s intestate to the defendant’s testator; and 
for monev paid by the plaintiff s intestate for the defendant s testator 
at his request; and for money received by the defendant’s testator 
for the use of the plaintiff’s intestate, and for money found to be 
due from the defendant’s testator to the plaintiff’s intestate on 
accounts stated between them. And the plaintiff claims the sum 
of Nine Thousand Sixty-seven Dollars and ninety-four cents, with 
interest from June 15, 1909 besides costs, according to the particulars 

of demand hereto annexed. _ 

FRANK W. HACKETT, 

Attorney for Plaintiff. 
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Motion to Strike Out Common Count Filed October 4th. 

Filed November 30,1909. 


Now comes the defendant by Holmes Conrad and Leigh 
63 Robinson, her attorneys, and moves the Court to order to 
be struck out the common counts filed herein on October 

4th, 1909; , t , _ . . ~ 

First. Because, although twice directed by the Court, to me a 

bill of particulars to said common counts, the plaintiff hath wholly 
neglected so to do; and no bill of particulars thereto hath been 

Second. Because said common counts allege a cause of action 
inconsistent with the other counts in the declaration; since in the 
other counts recover}’ is sought upon a cause of action accruing 
against the defendant’s testator; and under said common counts 
recovery is sought on a demand against the defendant individually. 

HOLMES CUJNKAJJ, 

LEIGH ROBINSON, 

Attorneys for Defendant. 

To Frank W. Hackett, Esq., Attorney for Plaintiff: 

Take notice that on Friday, December 3rd, 1909, at 10 o clock 
A M or as soon after as practicable we will seek to bring this motion 

to' the attention of the Circuit Court.^^ ( -, QNRAD ^ 

LEIGH ROBINSON, 

Attorneys for Defendant. 
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Supreme Court of the District of Columbia. 


Friday, December 3d, 1909. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

* * * * * * . * 

Upon consideration of defendant’s motion Med herein to strike 
out the common counts filed herein October 4th, 1909; it is ordered 
that Slid motion be, and the same is hereby granted and smd com¬ 
mon counts are hereby stricken out. 

Joindet of Isttoe. 

Filed December 13,1909. 

******* 

The plaintiff joins issue upon each and every one of the defend¬ 
ant’s pleas. FRANK W. HACKETT, 

Attorney for Plaintiff. 
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Defendant's Motion for Leave to File Additional Pleas. 

Filed January 3, 1911. 

******* 

Now comes the defendant by Holmes Conrad and Leigh Robin¬ 
son. her attorneys; and moves the Court for leave to file the follow¬ 
ing additional pleas; 

65 Filed January 6, 1911. 

To the first count of the declaration: 

The defendant says, for a further plea; that the said Joseph W. 
Parish, deceased, in his lifetime, did not undertake or promise, in 
manner and form, as the plaintiff has complained. 

To the second count of the declaration: 

The defendant savs, for a further plea; that the said Joseph W. 
Parish, deceased, in^his lifetime, did not undertake or promise, in 
manner and form, as the plaintiff has complained. 

HOLMES CONRAD, 

LEIGH ROBINSON, 
Attorneys for Defendant. 

To Frank W. Hackett, Esq.: 

Take notice that on Friday, January 6th, 1911, at ten o’clock 
a. m., or as soon thereafter as practicable, we will ask leave of Court 
to file the additional pleas above set forth. 

HOLMES CONRAD & 
LEIGH ROBINSON, 

For Defendant. 

Sendee acknowledged this 3d day of January 1910. 

CHAUNCEY HACKETT. 

For F. W. H. 


66 Supreme Court of the District of Columbia. 

Friday, January 6th, 1911.* 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice presiding. 

******* 

Upon consideration of defendant’s motion filed herein by her at¬ 
torneys of record, January 3d, 1911, leave is hereby granted to forth¬ 
with file the additional pleas attached to said motion. 
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Joinder of Issue on Additional Pleas. 

Filed January 23, 1911. 

******* 


The plaintiff joins issue with the defendant upon her two addi¬ 
tional pleas. __ 

By FRANK W. HACKETT, 

For Plaintiff. 


Defendant?s Motion to Require Security for Costs. 

Filed January 31, 1911. 

******* 

I. Leigh Robinson, having been first duly sworn make oath and 
say, that I am of counsel for the defendant in the above en- 
67 titled cause, and. in that capacity was in the Circuit Court of 
Supreme Court of the District of Columbia on Friday, Janu¬ 
ary the 27th, A. D. 1911; on which occasion Mr. Chauncey Hackett, 
appearing as counsel for the plaintiff, stated in open Court that the 
plaintiff was a resident of California. 

LEIGH ROBINSON. 


Subscribed 
A. D. 1911. 
[seal.] 


and sworn to before me this 31st day of January, 

ROB’T E. P. KREITER, 

Notary Public, D. C. 


Affidavit. 

******* 

Now comes the defendant by her attorneys of record, and on ac¬ 
count of, and because of, said plaintiff being a non-resident of the 
District of Columbia, hereby requires the said plaintiff for that rea¬ 
son and on that ground, to give security for all costs and charges that 
may be adjudged against the said plaintiff on the final disposition of 
this cause, and hereby moves the Court to require, order or direct that 
the plaintiff in this cause shall, within such time as the Court may 
designate or fix, give security for all costs and charges that may be 
adjudged against said plaintiff on the final disposition of this cause, 
under and in accordance with the terms and provisions of common 
law rule No. 15, and the Statute in such case made and provided, on 
the ground that, and for the reason that, the said plaintiff is 
68 ’ a non-resident of the District of Columbia. 

HOLMES CONRAD, 

LEIGH ROBINSON, 
Attorneys for said Defendant. 

Take notice that on Friday next, February 3rd, 1911, at the 
opening of the Court, or as soon thereafter as counsel can be heard, 
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we will call foregoing matter, and the annexed motion, together with 
the affidavit filed in support thereof, and the matters and things, or 
facts, that appear of record in this cause, to the attention of the 
Court, and will ask the Court to hear and dispose of the same. 

HOLMES CONRAD, 

LEIGH ROBINSON, 
Attorneys for said Defendant. 

To Frank W. Hackett, Attorney for said plaintiff. 

(Endorsed:) Sendee acknowledged of within motion notice. 
Jan. 31/11. Frank W. Hackett, Pl’ff’s Att’y. 


69 Supreme Court of the District of Columbia. 

Friday, March 3, 1911. 

Session resumed pursuant to adjournment, Mr. Justice Anderson 
presiding. 

******* 

Upon hearing the defendant’s motion to require the plaintiff in 
this cause to furnish security for costs, it is considered that said mo¬ 
tion be, and the same is hereby granted, and the plaintiff is required 
within ten (10) days from this date to file with the Clerk an under¬ 
taking with surety, to be approved by the Court, as such security, or, 
in lieu thereof, to deposit with the Clerk, fifty dollars ($50.). 

******* 

Memorandum. 

March 27, 1911.—$50 deposited as security for costs. 

Supreme Court of the District of Columbia. 

Monday, June 2d, 1913. 

Session resumed pursuant to adjournment, Hon. Harry M. Cla- 
baugh, Chief Justice, presiding. 

******* 

The Court of Appeals having reversed the judgment of 

70 this Court in the above cause with costs as appears by the 

Mandate of said Court of Appeals here presented by Mr. 

Leigh Robinson, it is ordered that judgment be entered herein 
against the plaintiff for costs adjudged in said Court of Appeals. 

Therefore, it is considered that the defendant herein recover 
against the plaintiff herein, the sum of Ninety seven and 50/100 
dollars ($97.50) for her costs aforesaid, and have execution thereof. 

And, further, it is considered that the verdict and judgment en¬ 
tered herein, be, and the same is hereby vacated and for nothing 
held, arid a new trial of the cause is ordered. 
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Supreme Court of the District of Columbia. 

Friday, February 13, 1914. 

Session resumed pursuant to adjournment, Mr. Justice Barnard, 
presiding. 

******* 

Upon motion of the defendant, the plaintiff is hereby required to 
file an additional bill of particulars within twenty days, and leave to 
defendant to plead thereto as she may be advised within twenty days 
thereafter. 

* * * * * * * 

71 Papers in Opposition to Plaintiff's Motion for Leave to 

Sue, &c. 

Filed March 27, 1914. 


October 9th, 1900. 

To whom it may concern: 

In return for pecuniary and other aid rendered to me, I promise to 
pay to Samuel Ramsey, of Washington City, District of Columbia, 
heirs and assigns, an amount equal to five per cent, of the gross 
amount ultimately allowed by the United States on my claim now 
pending in Congress which is based upon a contract for furnishing 
ice to the army in the year of Eighteen hundred and Sixty-three 
(1863). 

(Signed) J. W. PARISH. 


Witness- * 

(Signed) J. H. McGOWAN. 

(Signed) ARTHUR N. MARK. 

I desire that, in the event of my death, ten per cent of the amount 
due me as above be paid to Miss Mary D. Spiers, and the remainder 
to my lawful heirs. 

(Signed) SAMUEL RAMSEY. 

72 San Jose, Cal., Sept. 9, 1903. 

To Cotton & White, Esqs., Att’ys at Law r , Sun Bldg., Washington, 
D. C.: 

I hereby authorize & request you, or your successors, as my repre¬ 
sentatives in the case, to pay all moneys that may be awarded to me 
in the case of J. W. Parish Ice Claim, to my wife Agnes E. Craig 
Ramsey, at Stanford University, California, to whom I hereby as¬ 
sign all my right, title and interest in the claims I have filed therein, 
and to whom you will please direct hereafter all correspondence 
concerning the case. 

M. M. RAMSEY. 



40 


ANNIE F. CRAIG, ADMINISTRATRIX, ETC., VS. 


Affidavit. 

State of California, 

County of Santa Clara, ss: 

John E. Matzke, of Palo Alto, Santa Clara County, California, 
and Homer P. Earle, of South Pasadena, Los Angeles County, Cali¬ 
fornia, being first duly sworn, depose and say: 

That on the 9th day of September, 1903, Marathon Montrose 
Ramsey, then of Stanford University, said county and state, sub¬ 
scribed" to and executed in our presence, at the city of San Jose, 
Santa Clara County, California, certain assignments to his wife, 
Agnes Craig Ramsey, of claims to be hereinafter named, said 

73 assignments being made by him at his own suggestion and 
as his own free act and deed, he so expressing himself to us 

and to each of us at the time of the execution of said assignments; 
That said assignments were of claims as follows: 

First, for royalties on books of his published by Henry Holt & 
Co. of New York; 

Second, for royalties on other books of his writing published by 
Silver, Burdett <fc Co. of New York; 

Third, of a promissory note in his favor given by Wm. E. Gould, 
then of Baltimore; 

Fourth, of a claim to a-percentage portion of a claim against the 
United States Government by J. W. Parish of Washington, D. C., 
to which percentage said Marathon Montrose Ramsey was entitled 
a- .sole heir of his father, the said claim of J. W. Parish being then 
pending settlement. 

JOHN E. MATZKE. [seal.] 
HOMER P. EARLE, [seal.] 

Subscribed and sworn to before me this 10th day of June, 1909. 

GEORGE A. CLARK, [notarial seal.] 
Notary Public in and for the County of 

Santa Clara, State of California. 

Supreme Court of the District of Columbia, Holding Probate Court. 

District of Columbia, To wit: 

I, James Tanner, Register of Wills for the District of Columbia, 
Clerk of the Probate Court, do hereby certify, That the fore- 

74 going are true copies of the original Agreement signed by 
J. W. Parish, dated Oct. 9, 1900; Assignment signed by 

M. M. Ramsey, dated Sept. 9, 1903; and Affidavit signed by John E. 
Matzke and Homer P. Earle, dated June 10, 1909, filed in the office 
of the Register of Wills for the District of Columbia, Clerk of the 
Probate Court, in the matter of the estate of Samuel Ramsey, de- 
ceaset 1. Case No. 16,291, Adm. Doc. 40. 

1 further certify, That I have compared said copies with the orig¬ 
inal papers in said office, and find them to be full, true and correct 
transcripts thereof. 
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Witness my hand and the seal of the said Probate Court, this 12 th 

day of March, A. D. 1914. 

[seal.] JAMES TANNER, 

Register of Wills for the District of Columbia , 

Clerk of the Probate Court. 


Motion to Amend Bill of Particulars. 


Filed April 21, 1914. 

******* 

The plaintiff moves to amend her bill of particulars by adding to 

the fourth paragraph thereof the words: 

Said admission in writing October 9, 1900, being in words and 
figures as set forth in paragraph 2 hereof and being therein referred 
to as the contract; and said memoranda in waiting being in 
75 words and figures as follows, to wit: 


Not Negotiable. 


Washington, D. C., Sept. 4, 1900. 


Received of the 
On Account of 
$ 20 . 00 . 
5-1900-5 M. 


West End National Bank, Twenty Dollars. 

SAMUEL RAMSAY. 


Perforated “paid”; rubber stamped “paid Sept. 4, 1900.” 

Not Negotiable. 


Washington, D. C., Oct. 25, 1900. 

Received of the West End National Bank, Nine Hundred Dollars. 
On Account of 

$900.00. SAMUEL RAMSAY. 

5-1900-5 M. 

Perforated “Paid”; rubber stamped “paid Oct. 25, 1900.” 


Not Negotiable. 


Received of the West 
Dollars. 

On Account of 
$180.00. 

5-1900-5 M. 


Washington, D. C., Sept. 29, 1900. 
End National Bank, One hundred & eighty 


SAMUEL RAMSAY. 


Perforated “Paid”; Rubber stamped on front and back “Received 
Payment Sept. 29, 1900, West End National Bank, Washington, 
D. C.: Rubber stamped “N. T.” 
a—2706a 
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sl.GO.UO. Washington, D. C., Sept, 29, 1900. 

Sixtv da vs after date 1 promise to pay to the order of Samuel 
Ramsay One hundred and sixty 00/100 Dollars at Parris 

G Crane Oc Co. Bank. 

Value Received 0% interest. 

N, 0 . Due —. j w PARISH, 

017 A Sit S V 


F. \V. HACKETT, 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 

Me.'iii. Holmes Conrad A Leigh Robinson, Attorneys for the De¬ 
fendant, Home Life Building: 

The above will be for hearing on Friday, April 24th, at 10 A. M. 

F. \Y. HACKETT, 

CHAUNCEY HACKETT, 

Attorneys for Plaintiff. 


Service accepted this 21st day of April, 1914 

LE1G11 


ROBINSON. 


Supreme Court ot the District ot Columbia. 


Session 

presiding. 

* 


Friday, April 24, 1914. 

resumed pursuant to adjournment, Mr. Justice Barnard 
* * ♦ * * * 


Now come here as well the plaintiff by her Attorney Chauncey 
1 lackett. Esquire, as the defendant by her Attorney Leigh 
77 Robinson Esquire; whereupon, on consideration of the Mo¬ 
tions of plaintiff filed herein April 14, 1914, and April 17, 
1014. to vacate and set aside the judgment entered in this cause on 
the 10th day of April, 1914, and motion of plaintiff filed hereiu 
April 21. 1914, for leave to amend bill of particulors, it is considered 
by the Court that said motions be, and hereby are overruled. 

1 The plaintiff by her Attorney in open Court, notes an appeal to 
the Court of Appeals of the District of Columbia, from the action 
of the Court in overruling said Motions, and from the judgment 
entered herein April 10, 1914, and the penalty of the bond for costs 
on said appeal is hereby fixed in the sum of one hundred dollars 
($100), or, in lieu thereof a deposit of Fifty dollars ($50). 


Defendant's Designation of Record. 


Filed May 18, 1914. 

******* 

The Clerk of the Supreme Court of the District of Columbia is 
hereby notified, directed and ordered to include in the transcript of 
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record on plaintiff’s appeal in the above entitled cause, the following 
parts, or the following other and additional parts of the record and 
proceedings in said cause, which are mentioned or referred to below, 
and which said defendant, Emily E. Parish Executrix under the 
Will of J. W. Parish, and her attorneys and counsel, deem nece*- 
sary and material for said appeal, and which they hereby designate, 
and request, direct and order to be included and copied into 
78 the transcript of record to be transmitted to the Court ol 
Appeals of the District of Columbia, viz. 

1 Plaintiff’s Original Declaration, particulars of demand and 
notice to plead filed on October 4, 1909, giving date of filing viz: 
October 4, 1909 (omitting however the affidavit.filed therewith). 

2 Defendant’s Plea in Abatement and affidavit in support 
thereof, and notice of the same, and acceptance of service filed on 

3. Minute Entry of October 29, 1909. (M. o2, p. 40/.) 

4. Plaintiff’s Amendment to her declaration, filed on Oct. oU, 

1909 / / 

5 Defendant’s Motion for a further and additional’bill of par¬ 
ticulars, and notice thereof, and acceptance of sen-ice tiled on Nov. 

3 1909. 

6 . Minute entry of Nov. 5, 1909. (M. 52, p. 414.) 

7 Plaintiff’s Additional bill of particulars, filed on Nov. 13, 1903. 

8 . Plaintiff’s Amendment to her declaration, filed on Nov. 23, 

1909 

9. ’Defendant’s Motion to strike out the original common counts 
and notice of said motion, filed on Nov. 30, 1909. 

10. Minute entry of December 3, 1909. (M. o2, p. 4o2.) 

11. Defendant’s Pleas filed on Dec. 11, 1909, giving date of filing. 

viz: Dec. 11, 1909. 10 1QnQ 

12 Plaintiff’s joinder of issue, filed Dec. 13, 1909. 

13 Defendant’s Motion for leave to file two additional pleas at¬ 
tached to said motion, and notice thereof, and acknowledgment of 

service, filed on January 3, 1911. /Af 

14. Minute entry of January 6 , 1911. (M. o4, p. 41o.) 

79 15. Plaintiff’s joinder of issue upon defendant’s two addi¬ 

tional pleas, filed January 23, 1911. 

16 Defendant’s Motion to require the plaintiff to furnish secur¬ 
ity for costs, and notice thereof, and affidavit in support thereof, 

filed January 31, 1911. _ f , 

17. So much of the Minute Entry of March 3, 1911, as is as fol¬ 
lows viz: “Upon hearing the defendant’s motion to require the 
plaintiff in this cause to furnish security for costs, it is considered 
that said motion be, and the same is hereby granted, and the plain¬ 
tiff is required within ten ( 10 ) days from this date to file with the 
Clerk an undertaking with surety, to be approved by the Cart as 

• «uch security, or, in lieu thereof, to deposit with the Clerk, Fifty 

Dollars ($50.00).” (M. 53, p. 495.) 

18. Memo, of Clerk showing plaintiff’s deposit of $50.00 as secur¬ 
ity for costs on March 27, 1911. 

*19. Minute Entry of June 2, 1913. (M. 58, p. 222.) 
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20. Defendant’s Motion for a further and additional bill of par¬ 
ticular?. and notice thereof filed on January 16, 1914. 

21 . bo much of the minute entry of Febr’v 13, 1914, as is as fol¬ 
lows, viz: “Upon motion of the defendant, the plaintiff is hereby re¬ 
quired to file an additional bill of particulars within twenty da\n, 
and leave to defendant to plead thereto as she may be advised within 

twenty days, thereafter. (M. 60, p. 4.) ^ 

2*2. Plaintiff’s amended bill of particulars, filed on February -1. 


23. Defendant’s Motion for a further and additional bill of par¬ 
ticulars and notice thereof, and acceptance of service, filed 
SO on March 3, 1914. 

24. Minute Entries of March 6, 1914 (M. 60, pp. 19 it 


20). in full except title of the cause. 

25. Plaintiff’s amended bill of particulars, filed on March 10, 

1914. . 

26. Defendant's motions to non pros, or dismiss suit, and notice 

thereof, in full, filed on March 17, 1914. 

27. Certified copies of certain papers in opposition to motion for 
leave to prosecute in forma pauperis, filed on March 27, 1914. 

28. Opinion of the Court in full, filed on April 10, 1914. 

29. Minute Entry of April 10, 1914. (M. 60, pp. 71 & <2), in 

full except the title of the cause. 

30. Cdve the respective dates of the filing of plaintiff’s tw^o mo¬ 
tions to vacate judgment, w T hich were filed on April 14, 1914, and 
on April 17, 1914. 

31. Plaintiff’s Motion to amend her bill of particulars and the 
date of the filing thereof, which was filed on April 21, 1914. 

32. Minute Entries of April 24, 1914 (M. 60, p. 87), in full ex¬ 
cept the title of the cause. 

33. Plaintiff’s Motion of May 5, 1914, and notice thereof, filed 
on May 5, 1914. 

34. Minute Entries of May 8, 1914 (M. 60, pp. 104 & 105), in 
full except the title of the cause. 

35. Plaintiff’s designation. 

36. Defendant’s designation (i. e. this designation). 

HOLMES CONRAD, 

LEIGH ROBINSON, 

Attorneys for said Defendant, Emily E. Parish, 

Executrix under the Will of J. W. Parish. 


81 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I. John R. Young. Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
80. both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is 
made part of this transcript, in cause No. 51,986 at Law, wherein 
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Annie F Craig, Administratrix of the Estate of Samuel *? a T m *®v' 
is Plaintiff and 8 Emily Parish, Administratrix of the Estate of J. VI. 
Parish is Defendant, as the same remains upon the files and o 

0rd In n te?imonv U whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said Distnc , 
this 17th day of June, 1914. 

[Seal Supreme Court of the District of Colunbia.J 
L P JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 

2706 Annie F Craig, administratrix, etc., appellant, vs. Emily L. 

a *t Court of Appo.l, Di.tno. of Coluutb,.. 

Filed Jun- 17, 1914. Henry W. Hodges, clerk. 
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Appellant’s Supplementary Citations. 


II. To dismiss this cause without a trial was contrary to 
the Seventh Amendment. 

When a judgment based on a fact found by a jury is re¬ 
versed in a court of the United States the fact found cannot 
be re-examined otherwise than by a new trial by jury. 

Slocum v. New York Life Ins. Co., 228 U. S., 364, 
cited in plaintiff’s brief, is affirmed and followed in the fol¬ 
lowing later cases: 

Pederson v. Del., Lack., and Western R. R. Co., 229 
U. S., 153; 

Young, Admx. v. Central R. R. Co. of N. J., 232 
U. S., 602; 

Myers v. Pittsburgh Coal Co., 233 U. S., 184; 

Eberhardt v. U. S., 204 Federal Reporter, 897 (sup¬ 
plemental opinion) ; 

Evans v. Lehigh C. & N. Co., 205 Federal Reporter, 
637; 

Cloquet Lumber Co. v. Burns, 207 Federal Reporter, 
40; 

Engemoen v. C. St. P. M. & O. Ry Co., 210 Federal 
Reporter, 896. 


Whether or not the conclusions of the judge are correct, 
he cannot under the Seventh Amendment take his own view 
of the evidence and enter judgment for a defendant, unless 
there is a waiver of trial by jury by the opposite party, un¬ 
less on the whole evidence there is, as a matter of law, no 
case for the consideration of the jury, with every reasonable 
implication from the evidence in favor of the plaintiff. 

Baylis v. Travellers' Ins. Co., 113 U. S., 316. • 

Marshall v. Hubbard, 117 U. S., 415. 

Moulton v. D. C., 182 U. S., 576, 583. 

Slocum v. N. Y. Life Ins. Co., 228 U. S., 364, 385, 
424. 

Thomas v. Mortgage Co., 47 Fed., 550, 559. 

III. To dismiss this cause without a hearing on the merits 
was contrary to the Fifth Amendment. 

When a case is dismissed for a supposed failure to fur¬ 
nish particulars, without a trial, while a valid declaration 
subsists, the plaintiff is deprived of property without due 
process of law contrary to the Fifth Amendment. 

Additional cases affirming 

Hovey v. Elliott , 167 U. S., 409, 

are: 

Grieg v. IVare, 25 Colo., 184 . 

Hammond Packing Co. v. Arkansas, 212 U. S., 322, 
342, 349, 350, 353. 

Turner v. Fisher, 222 U. S., 204. 

Twining v. New Jersey, 211 U. S., 78, 111 . 

Warner v. Godfrey, 186 U. S., 365. 

Barnes v. Trees, 194 Fed., 230. 

V. Its sole purpose being to amplify the pleading and 
prevent surprise, a bill of particulars need not set out mat¬ 
ters of evidence: 

Garfield v. Paris, 96 U. S., 557. 

Gee v. Chase Mfg. Co., 12 Hun., 630. 

Fullerton v. Gaylord, 30 Super. Ct. (N. Y.), 551. 
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Witkowski v. Paramore, 93 N. Y., 567. 

Ingraham v. International Salt Co., 114 N. Y. App. 
Div., 791; 100 N. Y. Supp., 192. 

Stern v. Wabash R. Co., 98 N. Y. App. Div., 619; 90 
N. Y. Supp., 299. 

Dunn v. Dunn, 108 N. Y. App. Div., 798; 95 N. Y. 
Supp., 719. 

See 2 Abbott’s N. Y. Cyclopedic Dig., 508. 

The bill is sufficient if it fairly apprise the opposite party 
of the nature of the claim so that there can be no surprise. 

Brown v. Williams, 4 Wend. (N. Y.), 360. 

Stozvits v. Bank of Troy, 21 Wend. (N. Y.), 186. 

Stevens v. Webb., 4 Cir. Proc. R. (Browne), 64. 

The order for a bill of particulars should direct the party 
to file a bill by a certain day, or on such day to show cause 
why he has not complied, after the expiration of which time, 
if no good cause be shown, the rule may be made absolute. 
When the order becomes absolute the party requiring the 
bill may then move for a rule that the bill be furnished 
within a certain time or that judgment of non pros be 
entered. 

Brewster v. Sackett, 1 Cowen (N. Y.), 571, and 
note; 31 Cyc. 586, notes 54, 55, 56 and 57. 

The order for a bill of particulars must indicate the pre¬ 
cise particulars which are to be furnished. 

Conner v. Hutchinson, 17 Cal., 279. 

Dunn v. Dunn, 108 N. Y. App. Div., 798; 95 N. Y. 
Supp., 719. 

Witkowski v. Paramore, 93 N. Y., 467. 

When the bill is evasive, the appropriate remedy under 
the N. Y. Civ. Proc. Code is an order that the party be pre¬ 
cluded from giving in evidence the matter in respect to 
which the bill is insufficient. 



2 Abb. Cyc. Dig., 543. 

Code Civ. Proc., §531. 

Raff v. Roster Bial & Co., 37 App. Div., 534; 56 N. 
Y. Supp., 292. 

Apart from statute, the only remedy is to stay the pro¬ 
ceedings, unless the party has clearly refused to furnish a 
bill, in which case only can the complaint be struck, or dis¬ 
missed, for non-prosecution. 

Gross v. Clark, 87 N.Y., 272; 1 Civ. Proc. R., 464. 

The proper remedy is by motion for a more specific bill, 
not by a motion to dismiss. 

Virtue & Co. v. Beacham (N. Y.), 25 State Rep., 
340; 53 Hun., 634. 

Gas Works Cons. Co. v. Standard Gas Co., 48 Hun., 
621. 

Moses v. Hatch, 22 App. Div., 21; 47 N. Y. Supp., 
781; affirmed in 163 N. Y., 554. 

Wilson v. Fowler, 44 Hun., 89. 

Bill is not evidence against party furnishing it. 

Brittingham v. Stez’ens (N. Y.), 1 Super. Ct., 379; 1 
Hall, 379. 

Starkweather v. Kittle, 17 Wend., 20. 

Thompson v. Hovey, 43 Ill., 197. 

Byrne v. Byrne, 47 Ill., 507. 

W hen an amended bill is furnished any former bill passes 
out of the case. 

Ames v. Bell, 5 Cal. App., 1; 89 Pac., 619. 

The bill of particulars is no part of the record at common 
law. 

Dempster v. Purnell, 3 Man. & G., 386; 133 Eng. 

Reports, Full Reprint, 1193. 

Com. v. Farrell, 105 Mass., 189. 



A suit cannot be dismissed for a failure to furnish par¬ 
ticulars unless the order of the court has specified the par¬ 
ticulars to be furnished and there is an actual default, no 
bill being furnished. 

Gross v. Clark, 87 N. Y., 272. 

Wilson v. Fowler, 44 Hun. (N. Y.), 89; 2 Abbott’s 
New York Cyc. Dig., 543. 

Suits cannot be dismissed for defects in the bill of par¬ 
ticulars. 

Fuller v. Roosevelt, 4 Cow. (N. Y.), 144. 

Barnes v. Henshaw, 21 Wend. (N. Y.), 426. 

Case v. Pharis, 106 N. Y., 114. 

Rust v. Rowe, 1 How. Pr., 46; 2 Abb. N. Y. Cyc. 
Dig., 542. 

Chauncey Hackett, 

for Appellant. 
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1 The law laid down on the former appeal for the 

trial court and this court. 2 

2 The law laid down on the former appeal is sustained 

by the overwhelming weight of authority. 4 

3 In the action of assumpsit, the general issue puts in 
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The Law Laid Down on the Former Appeal for the Trial 

Court and this Court. 

I. 

In Parish vs. Craig, 40 App. D. G., 145 to 147, it was 
by this court held and declared as follows: 

“We are of the opinion that it was error to 
charge the jury that the law presumed the consid¬ 
eration named in the contract in action had been 
paid and received; thereby making a prima facie 
case entitling the plaintiff to a verdict in the ab¬ 
sence of proof of illegality. 

“It is the settled rule of the common law— 
changed now by statutes in some of the States, 
but not in this jurisdiction —that except in the 
case of sealed instruments, negotiable bills and 
notes, the consideration therefor is not presumed 
or implied, but must be proved ,, (citing au¬ 
thorities). 

“The consideration, for a contract like this, 
should be pleaded in order that the court may be 
informed as to its legal sufficiency, and the defend¬ 
ant of what he has to disprove.” 

The opinion (after referring to cases of negotiable in¬ 
struments, containing the recital “for value received,” 
or “for a valuable consideration” as inapplicable, contin-. 
lies as follows: 

“It is not necessary to discuss or take issue with 
the doctrine of those cases which treat such re¬ 
citals as explicit admissions of a valuable consid¬ 
eration for the promise, for the reason that there 
is no such recital in this contract. Its recital—‘In 
return for pecuniary and other aid rendered to 
me’— has no such common or technical meaning. 
It can only be made certain by pleading and proof. 
The application of the general rule before stated, 
both in respect of pleading and proof of the sub¬ 
stantial elements of the actual consideration , in 
the present case, is particularly apt. In the first 
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place the signor of this unilateral contract having 
died before action brought, the representative of 
his estate ought to be informed of the elements of 
the entire consideration, both as regards the na¬ 
ture and character of the pecuniary aid, and the 
other aid in addition thereto. 

“Again: At the time of certain items of money 
advanced , as given in the bill of particulars, the 
plaintiff's intestate was in the service of the United 
States; during which period, and for two years 
after his retirement therefrom, he was prohibited 
by express statute from rendering aid to anyone 
in the prosecution of a claim against the United 
States. * * * 

“Even if pecuniary aid was extended in this 
instance for a legal and proper purpose, the con¬ 
tract for payment therefor out of the proceeds of 
said claim, when allowed, included nevertheless, 
other aid as a ]mrt of the consideration of the 
promise. If such other aid consisted in furnish¬ 
ing information derived from the records of his 
office, and making computations therefrom of the 
damages sustained by the claimant while in the 
service, or within two years after retirement there¬ 
from, or other aid during the same period, in the 
efforts of claimant to obtain legislative recogni¬ 
tion and payment, aid of such character was in 
violation of * law, and no lawful promise could 
be based upon such a consideration. ‘Every part 
of the consideration goes equally to the whole 
promise; and, therefore, if any part of it is con¬ 
trary to public policy , the whole promise fails / ” 

It was then decided in this opinion which was man¬ 
datory upon the trial court, that the plaintiff must allege 
a consideration which the court trying the case, could 
see was “legally sufficient**: that the representative of the 
estate of J. W. Parish “ought to be informed of the ele¬ 
ments of the entire consideration both as regards the 
nature and character of the pecuniary aid , and the other 
aid in addition thereto,” and more especially and particu¬ 
larly should be so informed, in view of the fact, that if 
the aid alleged in some of the bills of particulars, “was 
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rendered in aid of the efforts of claimant to obtain legis¬ 
lative recognition and payment, aid of such character 
was in violation of law arid no lawful promise could be 
based on such a consideration and inasmuch as every 
jxirt of the consideration goes equally to the whole prom¬ 
ise, “if any part of it is contrary to public policy, the 
whole promise fails” The foregoing was the law which 
controlled the trial court in this case. It is likewise law 
which controls this court on this appeal. 

II. 

The Law Laid Down on the Former Appeal is Sustained 
by the Overwhelming Weight of Authority. 

Counsel for appellee are unable to conceive there can 
be any doubt as to the correctness of the law announced 
by this court on the former appeal. 

“In declaring upon a contract not under seal, 
it is in all cases necessary to state that it was a 
contract that imports and implies consideration. 

* and it is essential that the consideration 
stated should appear to be legally sufficient to su- 
port the promise for the breach of which the ac¬ 
tion is brought.” 

1 Chitty in Pleadings (16th Am. Ed.) p. 300. 

“If part of an entire consideration or one of 
several considerations stated be illegal, though 
the residue may be good, the ivhole declaration 
will, it appears, be vitiated by the illegal part” 
(Id. 301-2). 

III. 

In the action of assumpsit, the general issue puts in is¬ 
sue the whole case and casts upon the plaintiff the bur¬ 
den of proving the legality of the consideration. It is 
because the action of assumpsit is an equitable action, 
that the plaintiff must show a right to recover ex aequo 
et bono. 

“In an action for money had and received to 
the plaintiff’s use the plaintiff cannot recover the 
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money unless he proves that it is against con¬ 
science for the defendant to keep it. The burden 
of showing this is upon the plaintiff” 

Wylie, J., in U. S. v. Lamon, 3 Mac Arthur., 
210 - 211 . 

“It was plainly necessary that the declaration 
should disclose the facts from ; which it would ap¬ 
pear that there ‘was a legal consideration for the 
promise of the defendant, which is relied on. 
Bailey v. Bussin, 29 Conn., 5. 

“The duty was a matter of law, and it is neces¬ 
sary to state the circumstances from which such 
duty arises, and a breach of that duty. The alle¬ 
gation of the duty is of no avail unless from the 
rest of the declaration the facts necessary to raise 
it can be gathered.” Lord Campbell, G. J., in Sey¬ 
mour v. Maddox, 5 Eng. L. and Eq., 268. 

“The debt being the immediate consideration is 
the gist of the action, and therefore it is neces¬ 
sary to allege how the past debt became due” 
Beauchamp v. Bos worth, 3 Bibb (Kentucky), 116. 
“In assumpsit the contract rests on construction of 
law. It is one which the law from the Existence 
of facts presumes the party has made.” Winehouse 
v. Cronin, 68 Conn., 252-3. 

“To have allowed of a general allegation of in¬ 
debtedness, without stating the facts from which 
the indebtedness arose , would have been to au¬ 
thorize the introduction of legal inferences and 
conclusions without the facts from which they 
were derived. This would be repugnant to the 
first principles of good pleading.” Bradley vs. 
Davenport, 6 Conn., 5-6. 

“Indebitabus assumpsit is founded upon what 
the law terms an implied promise on the part of 
the defendant to pay what in good conscience he 
is bound to pay to the plaintiff.” V. S. v. Russell 
13 Wall., 630; Collector v. Hubbard, 12 id., 12. 

“The suit is an action of assumpsit brought by 
plaintiffs to recover back money which they paid 
to the collector, and the burden is upon them to 
show that the defendant ex aequo et bono is bound 
to refund the amount which they paid.” 

Bailey v. R. R. Co., 22 Wall., 638. 
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“The party must show that he has equity and 
good conscience on his side and could recover in 
a Court of Equity. These are the general grounds 
of the action as given from high authority. There 
must be reason for implication as between the 
parties to the action, and the recovery must be ex 
aequo et bono, or not at all .” Ciny v. Curtis, 3 
How., 247. 

“The plaintiff relied upon an implied assumpsit, 
and the general issue denied, not a part of his case 
only, but the whole case, and the burden was upon 
him throughout.” Cooley, J., in Berlinger v. Lake 
Co., 41 Mich., 307. 

IV. 

The law laid down by this court on the former appeal 
urns the law for the trial court and likeivise on this ap¬ 
peal is the law for this court; even if it had been errone¬ 
ous is in this case on this appeal the supreme law. 

“It has been settled by the decisions of this 
court, that after a case has been brought here and 
decided, and a mandate issued to the court below r , 
if a second writ of error is sued out, it brings up 
for revision nothing but the proceedings subse¬ 
quent to the mandate. None of the questions 
which were before the court on the first writ of 
error can be reheard or re-examined upon the sec¬ 
ond. ” Taney, C. J., in Sizer v. Maury 16 How., 103. 
“We cannot be compelled on a second writ of 
error in the same case to review our own. decision 
on the first.” Grier, J., in Roberts v. Cooper, 20 
How., 481. 

“We do not understand the counsel for the ap¬ 
pellant as denying that, if on a second appeal it 
appears that the court below ruled in conformity 
with the principles settled by the previous decision 
their judgment must be affirmed. It is manifest 
that in such case no error can be imputed to 
the inferior tribunal.” Hammond v. Indoes, 1 Md., 
138. “That decision upon every point, to which 
it appears the judicial mind was applied, and 
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which was considered, adjuged, and reached, as 
a conclusion of the court * * * has become 

the law of the case in its further trial, binding 
upon this court as well as the court below” 
McLaughlin v. Barnum, 31 Md., 447. 

A decree of this court remanding a cause with direc¬ 
tions for further proceedings, is as to all questions de¬ 
cided by it, conclusive and obligatory upon this court, 

as well as on the court below, and no error can be im¬ 
puted to the County Court in its subsequent proceedings 
conforming thereto, when such proceedings are reviewed 
on a second appeal to this court” 

Mong v. Bell, 7 Gill. (Md.), 244. 

By the Supreme Court of Wisconsin the ruling has 
ben uniform, “that the decision of the Supreme Court, 
though eiToneous, was conclusively binding upon the 
parties and the court upon a second appeal; that while 
the doctrine of such case might be reconsidered and over¬ 
ruled in another case, it could not be varied or departed 
from in the same case” 

McLeod v. Bertschy, 34 Wis., 244. 

S. P. Dodge v. Gaylord, 53 Ind., 373-4. 

“It is well setled that when a case has once been 
taken to an appellate court, and its judgment ob¬ 
tained on points of law involved, such judgment, 
however erroneous, becomes the law of the case, 
and cannot on a second appeal be altered or 
changed” 

Clary v. Hoag land, 5 Cal., 688. 

V. 

When the cause went back to the trial court, it had 
been adjudicated, that the plaintiff's pleading and par¬ 
ticulars failed to set out a legal cause of action, and that 
it was essential that a legal cause of action should be 
properly pleaded. The effect of the present adjudication 
it to reverse the former. 
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With great respect, it is submitted that the opinion and 
decision upon points of law in the first appeal in this 
case has been greatly altered, changed and departed from 
by the opinion rendered on this second appeal. In the 
former it was held, that the consideration should be so 
pleaded, “that the court may be informed as to its legal 
sufficiency and the defendant of what he has to disprove. 
In the present it is said: “Ramsey is presumed to have 
acted honestly, and it rests with the defendant to prove 
the contrary This is completely to shift the burden of 
proof as announced in the former opinion. By the for¬ 
mer, it was held that the plaintiff in this action of as¬ 
sumpsit, as laid down by the Supreme Court of the 
United States, and the Supreme Court of this District, 
must allege a legal cause of action; that is facts going to 
show a right ex aequo et bono to recover. In the pres¬ 
ent opinion, it is said: 

“Whether or not Ramsey violated the statute in 
this particular, is a matter of defense In your 
former opinion it was held: “The representative 
of his estate (i. e. the estate of J. W. Parish) 
ought to be informed of the entire consideration, 
both as regards the nature and character of the 
pecuniary aid and the other aid in addition 
thereto.” 

The court in the present opinion confined itself to two 
out of five items of the pecuniary consideration orig¬ 
inally alleged, and practically relieves and acquits the 
plaintiff of any obligation to show a legal cause of ac¬ 
tion for those items of pecuniary aid falling within the 
prohibited period, though they constitute part of the 
entire pecuniary consideration; and likewise practically 
acquits the plaintiff of any obligation to show anything 
like a legal cause of action for the alleged “other aid," 
as well as of all obligation to set out any bill of particu¬ 
lars whatsoever for the common counts. 
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VI. 

There can be no amendment of the declaration, or of 
the bill of particulars, ivhich is by law incorporated 
therein, without leave of court asked and granted there¬ 
for. 

Since November 23, 1909 (Rec., p. 34), no amendment 
to the bill of particulars has been asked for by the plain¬ 
tiff, or granted by the court. Only by leave of court can 
declarations or particulars be amended or withdrawn. 

In order to enable the trial court to comply with the 
directions of this court, on January 16, 1914, the said 
Emily E. Parish, Executrix, by her attorneys of record, 
moved the court to require and direct the plaintiff within 
such time &c. “to file in this cause a further and addition¬ 
al bill of particulars, setting forth and stating the exact 
nature, character and extent of the “aid” other than 
pecuniary, rendered by the plaintiff’s intestate to the de¬ 
fendant's testator,” &c., &c., (Rec., p. 5). 

The same was ordered by the court as moved. To this 
the plaintiff by her attorney fded (Feb. 21, 1914) what 
is termed: “Amended Bill of Particulars” (Rec. p. 6). 
It was not in the power of the plaintiff, however, by 
giving this unauthorized name to the paper filed, to 
effect an unauthorized amendment to the declaration or 
to the bill of particulars which is part of the declaration. 
In the second place, whatever the paper was called, the 
plaintiff, in point of fact, simply handed up, on Feb. 21, 
1914, substantially the same bill of particulars whicl} 
had been made part of the declaration on November 13, 
1909 (Rec., p. 33). 

In answer to the order of the trial court made under 
the mandate of the order of this court, the plaintiff 

(1) Again sets out a copy of the paped dated October 
9, 1900, beginning: “To whom it may concern,” on 
which this action is brought. 
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(2) Again sets out the identical items of pecuniary 
consideration : 

Feb. 14, 1874. $100.00 

January 20, 1875 . 90.00 

August 9, 1884. 15.00 

September 29, 1900. 180.00 

October 26, 1900 . 900.00 

“As well as on other occasions and in other sums of 
which plaintiff has no itemized record.” 

(3) The sum claimed as 5 per cent of defendant’s 
recovery. 

(4) That in or about the early part of the year 1900, 
Ramsey computed the amount properly due upon the 
ice contract and estimated the amount properly due. 

(5) An admission in writing signed by Parish of ad¬ 
vances by way of loans made by Ramsey bearing date 
October 9, 1900: 

“Further evidence in the form of certain let¬ 
ters or memoranda showing that advances were 
made to Parish by Ramsey for the aid and sub¬ 
sistence of said Parish, from time to time is re¬ 
served by plaintiff subject to plaintiff’s right to 
offer the same at trial, if so advised,” citing for 
this Garfield v. Paris, 26 U. S., 561. 

In this paper the original cause of action is again 
stated unenlightened by anything additional. The man¬ 
date of this court instructed the trial court, that in re¬ 
spect to the items of pecuniary aid, the defendant was 
entitled to be informed whether she was summoned into 
court to defend against a legal or illegal action. As te 
this she had received no light. 

The claim for advances in addition to the items speci¬ 
fied, alleged to have been “as well as on other occasions 
and in other sums, of which plaintiff has not at pres¬ 
ent any itemized record could not be held by any one 
to be a cause of action. To itemize is “to give the items 
or particulars of” (Century Dictionary). It was not o 
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compliance with the order to give additional particu¬ 
lars to throw light on what had been alleged—to say: 
“On this article of my claim, I am not in possession of 
particulars.” 

The statement that plaintiff has an admission in writ¬ 
ing signed by Parish bearing date October 9, 1900, looked 
like a reference to the paper bearing the same date on 
which this action was brought, but left it to mere guess¬ 
work whether it was the same or some other paper. 
Certainly the defendant was entitled to be informed 
whether this, and no other paper, was meant. 

The plaintiff states that she has memoranda in writ¬ 
ing of the advance of the several sums stated in para¬ 
graph (2) and further evidence in the form of certain 
letters and memoranda showing that advances were 
made to Parish by Ramsey, for the aid and subsistence 
of said Parish, but reserves the production of the same 
“subject to plaintiff’s right to offer same at trial if so 
advised.” Certainly this did not by pleading make any 
thing certain. In respect then of the sums stated in said 
paragraph (2), of which the legality was questionable, 
and therefore not justifying a recovery in equity, and 
good conscience without some affirmative showing of 
their legality, and which, therefore, as this court ad¬ 
vised the trial justice, should by appropriate pleading, 
be relieved from their equivocal character, in order to 
warrant trial and judgment, the plaintiff declines to 
make unequivocal the equivocal items alleged; and not 
only denies the duty to do so by pleading, but repudiates 
the obligation to do so even by proof at the trial, unless 
plaintiff is “so advised ” This is an assertion that the 
allegation of a legal cause of action is optional with 
plaintiff, notwithstanding the order of the trial court 
in obedience to the mandate of this court. 

In this jurisdiction the law is: 

“The bill of particulars when filed becomes a 
part of the declaration and the evidence is lim- 
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ited to its items.” Moses v. Tijlor, 6 Mackey 255. 
Nor is this peculiar to this jurisdiction. When 
the bill is furnished, it is deemed a part of the 
declaration, plea or notice to which it relates, and 
is construed in the same way, as if it had been 
originally incorporated in it.” 

Starkweather v. Kittle, 17 Wend., 20. 

“When a plaintiff is called on to furnish a bill 
of particulars, he is limited in his proof to the 

items made out.” • 

Williams v. Sinclair, 3 McLean, 289. 

The bill of particulars “must disclose the gist of the 
plaintiff's action, and if it) fail to do so it is insufficient.” 
Gilpin v. Howard, 5 Pa. St., 53. 

“A bill of particulars in an action of assumpsit 
for an indebtedness should state the items of the 
demand, and when and how it arose.” 

Moran v. Morrison, 28 How. Pr., 400. 

“The first principle of justice is that a defendant should 
be informed what he is charged with.” Abbot, G. J., in 
Webster v. Jones, 16 E. G. L., 321. And therefore when 
recovery against him can only be had in a “legal cause 
of action,” that he should be informed what is the “legal 
cause,” upon which and only upon which, the action 
filed against him can be sustained. 

On March 3, 1914, the defendant, by her attorneys of 
record, moved the court to order plaintiff to file a fur¬ 
ther additional bill of particulars to the special court of 
the plaintiff’s record as amended—that is .to say, the 
amendment, which u with leave of court first had and ob¬ 
tained” was filed November 23, 1909 (Rec., p. 34). 

The motion is for a further and additional bill: 

(1) Clearly and distinctively setting forth and stating 
some good, sufficient and legal consideration for said 
alleged contract or agreement declared upon in said 
special count. 
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(2) Clearly and distinctly setting forth and stating 
whatever constitutes the whole and entire consideration 
for said alleged contract or agreement declared upon in 
said special count. 

(3) Clearly and distinctly setting forth and stating 
whether the following sums of money alleged, stated, or 
claimed to have been advanced by plaintiffs intestate to 
said J. \V. Parish on the following dates, namely: 

Feb. 14, 1874, $100.00; Jan. 20, 1875, $90.00; August 
9, 1884, $15.00; September 29, 1900, $180.00; October 26, 
1900, $900.00. 

(That is to say the bill of particulars, filed on Feb. 21, 
1914 (Rec., p. 7), respectively entered into or formed 
any part or parts of the alleged pecuniary aid which 
plaintiff alleges constituted part of the consideration, for 
said alleged contract or agreement declared upon in said 
special count. 

(4) Setting forth and stating clearly what is meant 
by certain vague expressions, such as “as well as on 
other occasions and in other sums,” and whether the 
said sums entered into or formed part of the considera¬ 
tion for said alleged contract. 

(5) The plaintff having set forth an admission in 
writing signed by J. W. Parish bearing date, October 9, 
1900, is asked to state whether by this is intended the 
paper of identical date, stated at the beginning of this 
bill of particulars (p. 6), or whether the defendant is 
asked to meet another paper of same date. 

(6) Furnishing and filing the originals of the alleged 
memoranda in writing, showing that advances were 
made by Ramsey from time to time, for the aid and sub¬ 
sistence of said Parish. 

(7) Substantially for the same. 

(8) Clearly and distinctly setting forth and stating the 
nature, character, and extent of the alleged computation 
estimate, which the plaintiff alleges were rendered by 
plaintiffs intestate to defendant's testator. 
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Finally the defendant moves the court to order plain¬ 
tiff to file a bill of particulars to the common counts of 
plaintiff’s declaration (Rec., pp. 8-9). 

A bill of particulars to these common counts never 
has been filed, although in the motion made November 
3, 1909, the defendant asked for it (Rec., p. 32). At the 
hearing of this motion on March 6, 1914, the court made 
the following order: 

“The defendant’s motion to require the plain¬ 
tiff to furnish a further and additional bill of par¬ 
ticulars, coming on to be heard, it is considered 
that said motion be, and it is hereby granted and 
the plaintiff is directed to furnish the defendant 
with said further and additional bill of particu¬ 
lars, within ten days from this date’’ (Rec., p. 10). 

Not one of the things ordered to be done by a “ further 
and additional bill of particulars” was done by the 
plaintiff. The plaintiff did not set forth that de« r/.ed 
essential by this court, and in consequence, ordered by 
the trial court “# good, sufficient and legal consideration 
for said alleged contract”; 

Did not clearly and distinctly set forth what consti¬ 
tutes the whole and entire consideration for said alleg'd 
contract; 

Did not clearly and distinctly set forth whether the 
sums of money itemized in the bill of particulars entered 
into or formed part of the alleged pecuniary aid; 

Did not set forth the respective dates and respective 
sums referred to in the following indefinite phrase—“as 
well as on other occasions and in other sums.” or state 
whether the advances intended to be referred to by said 
phrase, entered into or formed part of the alleged “pe¬ 
cuniary aid” declared upon; 

Did not set forth whether or not by the alleged admis¬ 
sion in writing bearing date October 9, 1900, is intended 
the paper bearing the same date on which the action is 
brought; 
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Did not furnish the alleged memoranda or letters, 
which might have thrown on the items alleged the en¬ 
lightenment which could be derived from no other 
source; 

Did not set forth any particulars of the nature or ex¬ 
tent of alleged computations and estimates, or of any 
service derived from them, so that a court could judge 
whether they constituted a legal consideration, or any 
consideration; 

Does not set forth any particulars to the common 
counts; to which as well as to the special counts, the de¬ 
fendant was entitled to particulars. 

Without complying in any respect with what was 
ordered, the plaintiff states, that the promise in writing 
(i. e. the paper on which suit is brought) was made “in 
consideration of $1080 in cash advanced to Parish by 
Ramsey in the year 1900, on or about the following 
dates: Sept. 29, 1900, $180; Oct. 26, 1900, $900.” The 
plaintiff does not state that this was “ the whole and 
entire consideration” but repeats what is already stated 
in the bill of particulars, that this was a consideration. 
The declaration alleges the promise of defendant’s deced¬ 
ent to have been in consideration of pecuniary and other 
aid. (Rec., p. 1). 

The defendant on November 3, 1909, moved the Court 
to require of the plaintff a bill of particulars seting forth, 
among other things: “a correct statement of any pecuni¬ 
ary aid alleged or claimed to have been rendered, and 
the exact nature, character and extent of and such pe¬ 
cuniary aid;” that is to say, a correct statement of so 
much of the alleged consideration so far as it was pe¬ 
cuniary (Rec., p. 32). In compliance with this order, 
the plaintiff filed an itemized statement of the alleged 
advances, heretofore recited, bearing date, respectively, 
Feb. 14, 1874; January 20, 1875; August 9, 1884; Sep¬ 
tember 29, 1900, and October 26, 1900 (Rec., p. 34). 
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On Feb. 21. 1914, in response to the order of the court 
for ‘‘a further and additional bill of particulars,” the 
plaintiff, as has been shown, fded a paper, reciting the 
identical sums, which had been alleged in the one of 
November 3, 1909, that is to say: Feb. 14, 1874, $100; 
Jan. 20, 1875, $90; August 9, 1884, $15; September 29, 
1900, $180; October 26, 1900, $900. These items were 
again given as the pecuniary consideration for the prom¬ 
ise on which the action is brought. Each item is a 
partial pecuniary consideration for the promise. The 
total of these sums is the whole pecuniary consideration 
as regards amount. The alleged advances on September 
29, 1900, and October 26, 1900, are in this stated as a con¬ 
sideration for the alleged promise as are also the preced¬ 
ing three alleged advances. On March 10, 1914, in re¬ 
sponse to an order of March 6, 1914, for “a further and 
additional bill of particulars,” the plaintiff filed a paper 
stating that: 

(1) The sum claimed by the plaintiff is $9,057.94 and 
interest from June 15, 1909, being a sum equivalent to 
5 per cent of $181,358.95, allowed upon the J. W. Parish 
claim against the United States. 

(2) A copy of said alleged written contract referred to 
in plaintiff's declaration. 

(3) ‘‘That the promise in writings set forth in 
the preceding paragraph hereof was made by said 
J. W. Parish in consideration of $1,080. in cash 
advanced to Parish by Ramsay in the year 1900, 
on or about the following dates: 


Sept 29, 1900.$180.00 

October 26, 1900 . 900.00 


And as further consideration plaintiff says that Ram¬ 
say performed for Parish certain estimates of the amount 
due to Parish from the United States under the Parish 
ice contract &c.” (Rec. pp. 10 and 11). 
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It was entirely superfluous to repeat the items of 
“September 29, 1900, $180, and of “October 26, 1900, 
$900.” in said bill of particulars of March 10, 1914, as 
they bad already been stated in plaintiffs preceding bills 
of particulars; but plaintiff, by omitting from said bill 
of particulars of March 10, 1914, the other items of 
alleged pecuniary aid viz: 


“Feby. 14, 1874.$100.00 

Jany. 20, 1875. 90.00 

Aug. 9, 1884. 15.00” 


which had been previously given in prior bills of par¬ 
ticulars, the plaintiff certainly could not cancel or re¬ 
pudiate those items tainted as they were with illegality. 

VII. 

“A bill of particulars is not amendable without leave 
of Court ” Wagner v. Chew, 15 Pa. St. 324. 

In the case before you the plaintiff has attempted 
(without authority therefor) to amend by leaving out 
those items which besmirched the transaction, and cast 
upon plaintiff the burden of affirmatively setting forth or 
showing such facts or circumstances, as would remove 
the taint of illegality. The plaintiff never asked or ob¬ 
tained any leave whatsoever to amend her bill of particu¬ 
lars, and could not amend the same at all, without leave 
of court; certainly therefore the plaintiff could not in a 
case in which she was obliged to set forth the whole 
consideration amend the bill of particulars by omitting 
the part which tainted it with illegality, and thereby con¬ 
vert a prima facie illegal cause of action into one which 
could be construed as prima facie legal. 

This certainly would not be the entire cause but only 
a part of and an entirely different cause of action, and 
► even if leave to amend had been granted by the court it 

could not have authorized this wholesale change in what 
the defendant was summoned to defend. “If it were al- 

1 

fn 
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lowed to a party, under the leave to amend, to set out a 
new cause of action altogether, a single suit might be the 
business for life” Newlin v. Palmer 11 S. & R. 101. 

“An amendment to a declaration will not be 
allowed, if a new cause of action is thereby in¬ 
troduced; especially where the new cause is so - 
old as to have been barred by the statute of limita¬ 
tions.” Wright v. Hart's Administrators ” 44 Pa. 

St. 454. 

The plaintiff’s bill of March 10th, 1914 is entitled 
Amended Bill of Particulars, but this title by plaintiff 
could not control the order of court, which required the 
plaintiff not to amend his bill of particulars; but to fur¬ 
nish a further and additional bill of particulars.” The 
plaintiff “presents this bill of particulars” of March 10, 
1914, it is said, “in compliance with the order of court 
made herein, and asks that the same be taken as the 
amended bill of particulars in this cause, and be attached 
to the declaration as such, in place of the particulars of 
demand, and additional bill of particulars hitherto filed.” 
The plaintiff thereby requests that non-compliance be 
accepted for compliance, and that instead of giving the 
“entire consideration as ordered by the court a material 
subtraction from so much as had been already given, be 
accepted in satisfaction. This request, however, was not 
granted, or even brought before the court for considera¬ 
tion. plainly, without action by the court, no such request 
could possibly be operative. 

“A bill of particulars is not amendable without 
leave of court.” 

Wagner v. Chew, 16 Pa. St. 324. 

Referees have no power to allow an amend¬ 
ment of the pleadings in cases submitted to them, 
unless the power is expressly conferred by 
statute.” Cyclopedia of Pleading and Practice p. 
513. Under statute allowing it. “Where upon the 
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hearing of a reference under said statute, the 
referee allowed under objections and exceptions, 
the plaintiff several large items of the claim on 
the credit as well as on the debit side of his 
account. Held, Error.” 

Eldred v. Eames, 115 N. Y. 401. 

If a referee, unaided by statute has no such powers, 
still less has the plaintiff in an action. 

“It is error for a Justice of the Peace to render 
a judgment against a defendant upon an amended 
bill of particulars, without the defendant having 
any notice of the amendment.” 

Alvey v. Wilson , 9 Kansas 274. 

It would have been an even greater error had the trial 
justice accepted the paper filed on March 10th as an - 
amendment to the existing bills, but as the obliteration 
of the whole prior pleading of the plaintiff, and rendered 
judgment thereon. 

The bill of particulars filed on Feb. 21st, 1914 in com¬ 
pliance pro tanto with the order of the trial court, made 
in obedience to the mandate of this court, is still the 
plaintiff’s bill of particulars; with the addition (if addi¬ 
tion there be) of whatever is afterwards tendered in the 
plaintiff’s bill of March 10th, 1914. 

In the motion of defendant’s counsel filed January 16, 
1914, the question is asked: 

“What evidence in writing has the plaintiff of 
advances heretofore in the plaintiff’s bill of par¬ 
ticulars, alleged to have been made by the plain¬ 
tiff’s intestate to the defendant’s testator.” 

The plaintiff replied: 

“Evidence in the form of certain letters or memo¬ 
randa, showing that advances were made to Par- 
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ish by Ramsey for the aid and subsistence of said 
Parish from time to time, is reserved by plain¬ 
tiff, subject to plaintiff’s right to offer same at 
trial is so advised.” 

For this is cited Garfield v. Paris, 96 U. S. 561. This 
was an action for the price of spirituous liquors brought 
by plaintiff who by agreement was to furnish certain 
labels. Evidence was admitted that plaintiffs sent to one 
of the defendants at the hotel in New York where he 
was stopping certain labels. Objection was made, that 
the labels were not mentioned in the plaintiff’s bill ot 
particulars. The court answers: 

‘•Matters of evidence are never required to be 
stated in such a paper. Courts usually require such 
a notice where the declaration as general, in order 
that defendant may know what the cause of action 
is to which he is required to respond. Nothing is 
required in this case to meet that requirement, as 
all the items of the demand are distinctly and 
specifically stated in the bill , filed in compliance 
with the order of the court ” id . 

The plaintiff does not so much as intimate that these 
letters or memoranda, of plaintiff’s claim would consti¬ 
tute or indicate a legal cause of action. It was because 
the plaintiff s pleadings were not such as to constitute 
or indicate a legal cause of action, that the opinion of 
this court in 40 D. C. Appeals 146-147, was delivered and 
published. 

“That the defendant may know what the cause 
of action is to which she is required to respond.” 

This existing deficiency in the statement of the con¬ 
sideration, was pointed out as one to be corrected—in 
your own language—in order that the court may be 
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informed of ite legal sufficiency and the defendant of 
what he (she) has to disprove.” It cannot be said here, 
as in Garfield vs. Paris that, “Nothing is wanted in this 
case to meet that requirement,” because the fact that 
something was wanted has been adjudged; and, in no un¬ 
certain terms, announced both to trial court and to the 
defendant. The plaintiff is not asked for the evidence 
to prove a legal cause of action, but is asked for some 
allegation showing that plaintiff has a legal cause of 
action which she is entitled to prove. 

It is said in this second opinion; “There is reputable 
authority to the effect that defects in a bill of particulars 
cannot be urged after pleading to the merits. Southern 
Building Association v. Price, 88 Md. 155. 

The opinion of the U. S. Supreme Court is binding 
on this court; that of the Supreme Court of Maryland is 
not. It has been decided by the U. S. Supreme Court: “A 
bill of particulars, it is contended, when amended, be¬ 
comes a part of the declaration; and with the exception 
of certain averments, it should contain equal certainty. 
There can be no doubt that a bill of particulars should be 
so specific, as to inform the defendant, substantially, on 
what the plaintiff’s action is founded. This is the object 
of the bill and if it falls short of this, its tendency must 
be to mislead the defendant rather than to enlighten him. 

As the bill of particulars is filed before the trial, it is 
always in the power of the defendant to object to its want 
of precision” Chesapeake & Ohio Canal Co. vs. Knapp, 
9 Peters, p. 564. Not only before issue joined, but “before 
trial” upon the issue, ( ‘it is always in the power of defend¬ 
ant to object to the want of precision” in the bill. 

The following from the Supreme Court of Michigan is 
relevant: It is claimed that the case having been twice 
tried, the defendant is fully apprised of the nature and 
. extent of the demand against it. The Court below was 
of the opinion that although this was so, a bill of particu¬ 
lars would facilitate the trial. This we think is evident, 




as it will confine the range of proof within defined 
limits.” Van Vrauken v. Circuit Judge, 85 Mich., 143. 

In this case, however, it should be unnecessary to cite 
authorities, as to the right of a party to urge defects in a 
bill of particulars after pleading to the merits, became in 
this case, the manifest defects in the bill of particulars 
were urged bg this court and published in an opinion, 
mandat or g on the trial court. 

It is said in the last opinion; “that the reason is less 
apparent for such a proceeding (i. e. a bill of particu¬ 
lars) in the face of a mandate directing a new trial.” A 
new trial was directed in a case, which this court decided 
had failed to set out a valid cause of action; that is, a 
case which, as it left this court, had been adjudicated to 
be demurable. It cannot be intended that the cause was 
sent back to the trial court to try an invalid complaint. 
It cannot be intended that your mandate instructed the 
trial justice that he was instructed to try what you also 
instructed him was not legally triable. It is in the inter¬ 
est of suitors and of justice, that a party be not allowed 
to increase the expenses and labors of litigation, by pro¬ 
ceeding to trial where there is an objection in limine to 
the proceeding altogether. 

In short, when, on the former appeal, this court 
decided and adjudicated that no legal cause of action was 
alleged, and reversed the judgment, and remanded the 
case for a new trial, it certainly cannot be contended 
that this court meant the court below to trv the cause 

•j 

until a legal cause of action should be properly alleged. 

VIII. 

The Earnest Effort of the Trial Justice to Carry out the 

Mandate of this Court. 

In a clear and well sustained opinion, Mr. Justice 
Barnard explains the sincere endeavor of a dispassionate 
and judicial mindto interpret and apply your own clear 
and well sustained directions to him. 
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The Court of Appeals lie states; has decided; “that the 
consideration named in the written document can only 
be made certain by pleading and proof; * * It is recited 

in this opinion that the plaintiff was in the service of the 
United States at the time certain items of money were 
advanced, as stated in the bill of particulars, and it is 
held that during this period and for two years after he 
retired from such office, he was prohibited by express 
statute, from rendering aid to any one, in the prosecution 
of a claim against the United States. 

If any of the aid constituting the consideration for this 
promise consisted, in furnishing information derived 
from the records of his office, making computations there 
from of the damages sustained by the claimant, while 
the plaintiff’s intestate was in the service for two years 
afterwards no lawful promise could be based thereon. 

* * In order that the defendant might know what the 

consideration really was so as to be able to say whether 
it was legal or not, a motion was made for an additional ^ 
bill of particulars and alter argument it was ordered. v 
Then this response not being satisfactory, another was 
ordered, upon the coming in of the second a motion to 
non pros or dismiss the plaintiff’s suit, because of the 
failure to answer any one of the seven orders made by 
the trial court in obedience to the mandate of this court; 
and in addition to the seven orders applicable to the 
special count because the plaintiff “has not filed or fur¬ 
nished any bill of particulars whatsoever aplicable to 
said common counts, notwithstanding the order of the 
court requiring her to do so.” 

The learned trial justice most properly refers to the 
fact that the promise says; “in return for pecuniary and 
other aid rendered”; so that the consideration was based 
on something that had already taken place, and the 
plaintiff ought to show by some definite pleading what * 
that aid was, in order that it may be seen that was aid jJ 
that could be lawfully rendered by Mr. Ramsey during 








the time he was in the government service; for if any 
portion of the consideration for the said promise was 
illegal, then the promise could not be enforced in this 
action.” 

Citing Hazelton v. Sheckells, 202 U. S. 78. 

“No express promise made after a consideration 
has been wholly executed, and founded wholly up¬ 
on that consideration can.be enforced if it differs 
from the promise the law implies.” 

1 Parsons on Contracts Book II Ch. I, 396. 

The cases of Hazelton v. Sheckels 202 U. S. 71-78 and of 
Bailey v. Bussing, 29 Conn. 6 on which the trial court 
relies (Rec., pp. 20 and 21), were commended to that 
court to be his guide and reliance by the opinion of this 
court in 40 D. C. App. 145-7. 

The paper in suit relates to a claim before Congress, 
and purports to be a recognition of some kind of service 
rendered at some time in the past, and there is nothing in 
the pleading to show that the promise was competent to 
render legal service. In any event, no difficulty could 
exist in the way of reciting services already i^ndered. 
As considered and pointed out by this court, there were 
exceptional reasons for particularity of statement in the 
present case. 

^ • '• P 7i 

“If the terms of the contract be broad enough to 
cover services of any kind, whether secret or open, 

honest or dishonest, the law pronounces a ban 
upon the paper itself, nor will honest services. 

o ; substantially performed, sanctify an unlawful con- 

* • • 

tract. 

Weed v. Black, 2 Mac Arthur 274-5. 

The trial justice proceeds: 

* f *.* —* «.. . -- - 

, ^ *-r 

“From the language of the opinion of the Court of 
Appeals, it seems that the declaration or bill of particulars 
should show the whole consideration for the alleged 




promise of October 9,1900, and should affirmatively show 
that the said consideration was a legal one, in order for 
the plaintiff to maintain her action. * * 

It must be held that the bill of particulars does not 
comply with the requirements of the order; that it is 
vague and defective and fails to state a legal consideration 
for said promise as an entirety and that under the authori¬ 
ties, the failure so to comply with the order of the court, 
and to state a prima facie case, is sufficient reason to dis¬ 
miss the plaintiff’s suit, unless the court should, in its dis¬ 
cretion, see fit to allow a further amendment, in case any¬ 
thing could be stated that could constitute a legal cause 
of action. It seems to the court, under the law as defined 
by the Court of Appeals in this case, and after the several 
efforts that have been made by the plaintiff to state a 
cause of action, that might be supported by proof, which 
would be sufficient to warrant a recovery, that the court 
should no longer continue the case with leave to file 
further bills of particulars.” 

Here then is the honest, earnest, and intelligent inter¬ 
pretation of your opinion by the trial Justice, to whom 
your mandate went. Will you say he did not understand 
what he so honestly intended and sought to understand? 
And if your former opinion be not binding on the trial 
Court, by what greater right shall the present be? Most 
respectfully the counsel for appellee submit that the ten¬ 
dency of this opinion, if uncorrected, must be to impair 
the rightful control of the trial courts. They therefore 
most earnestly ask for a rehearing for the purpose of 
reconsideration. 

Respectfuly submitted, 

Holmes Conrad, 

Leigh Robinson, 

For Petitioner and Appellee. 




